GERRIT VLUG AND ASSOCIATES

In many earlier newsletters, |
have explained the importance of
a proper contract. Still clients (old
and new) are approaching us

about isst€és, which are usually of
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Many problems will occur when
the agreement is taken too lightly
and when a situation arises which
is not covered in the contract. A
simple example is the client who
contracts a builder for the
construction of a house for P 500
000 on a plot in Phakalane.

The agreement, made in a single
letter, but signed by both parties,
stipulated the building price, the
plot number and the drawing
numbers. At the end of the first
month, the contractor requested
a progress payment in order to
pay his labour and his creditors.

The client, who had put his
money on fixed deposit, informed
the contractor that he would only
pay him when the house is
finished. Is this an unreal
situation? No, it has happened.
There was no arbitration agree-
ment in this one-page contract
and the contractor had two
choices: either to finish the house
and be paid, or to take the matter

CONSTRUCTION CLAIM CONSULTANTS AND ARBITRATOR:

to Court. As the "contract” did nc
provide for any interim paymeni
his attorneys advised him that h
should finish the house! Cou
action would have taken si -
years and the judge woul
probably have found that th
owner was within his rights to pz
for the finished project only.

| can quote hundreds of examp
es, which have happened bx
cause of an insufficient agreen
ent. Despite my warnings, peopl
stil do not take this matte
seriously and enter into verb:
agreements, or an agreemer
consisting of a one-page lette
Afterwards they want us to gt
them out of trouble, which i
most cases does not work.

w T2

A contract is a written confirn
ation of a verbal agreement and
not everything has been recorde
on paper, either party can d
what he likes, as it is usual
assumed that nothing else hz
been agreed upon save for wh:
has been written. Where in m
first exampie the contractor we
the suffering party, in th
following example it was th
employer.



ANOTHER BAD EXAMPLE

in an agreement, which provided
for interim payments and even an
advance payment, the contractor
disappeared after having been
given the advance. From time to
time, he worked on the house,
which was not even finished after
two vyears. There was no
determination clause in the a-
greement. The employer then
cancelled the contract by writing
a_ letter to the contractor,
a-<epting the contractor's
repudiation (a situation where
one party proves by his actions
or non-actions no longer to be
bound by the contract). The
contractor did not accept the
employer's reasons for cancell-
ation and his attorney summons-
ed the employer for loss of profit
and the like. If there had been a
termination clause in a proper
contract, this all would not have
bsan necessary. The contractor
would have been given notice to
perform. Failure to do so would
have resulted in termination.

RE RE YOU SI

There are many good contract
documents available in Botswana
They vary from a four-page
document (the BIDP agreement
for small projects) to a document
in excess of 100 pages (the
FIDIC agreements), in which
most possible situations have

been covered. A good contract
should prevent the parties to
have a different interpretation of
the clauses.

'Each contract creates a right I:
‘and an obligation. Where one|
'party has the right to demand.
that the other party constructs a
project, the other party has the
. obligation to do so. On the other |
hand, where the parly
constructing the project has the
right to demand payment for the |
i work done, the other party has

. the obligation to pay.

THE FIDIC CONTRACTS

The FIDIC contract or the
contract of the Fédération Inter-
nationale des Ingenieurs Con-
seils has been in existence for
more years than | remember. It
was developed in Europe and
found its way to Africa where it
was extensively used for civil
projects. The last version is the
1987 edition with revisions of
1992. The Civil contract normally
consists of two parts: part |,
which includes the clauses of
general nature, applicable to all
projects, and part |l the
Conditions of Particular
Application, which has been
drafted to suit a specific project.
Both Part | and Part || comprise
all the conditions governing the
rights and obligations of the
parties.

Recently four new contracts
appeared in the FIDIC range:

1. 1. The contract for buiidin

construction, which
recomm-ended for buildin
and engineer-ing  work

designed by the employer ¢
by his represent-ative. th
engineer. A lest edition we
issued in 1998 and we hav
been informed that it is no
being used on some buildin

projects in Botswana. |
particular on the ne
hospitals.

2. The conditions of contract f
plant and design-buiit
recom-mended for th
provision of electrical and/(
mechanical plant and for th
design and execution ¢
building or engineering works

3. The conditions of contract fo
EPC Turnkey Project:
(Engineering, Procuremen
and Construction), which are
recommended where ont
entity takes iote
responsibility for the desig
and execution of a building
project.

4. The Short Form of Contrac
which is comparable to the BID
contract for smali projects.

With exception of the short-forr
contract all the confraci



comprise of Parts | and Il, similar
to the civil contract.

Amazingly, there is no sub-
contract document for the FIDIC
building contract, as there is for
civil works. Recently | had to
scrutinise a subcontract agree-
ment drafted by Stocks and
Stocks, based on the FIDIC
building contract. Although not
“official”, the clauses were linked
to the main contract and we
could not find major
discrepancies, save that the lead
times and notice periods were
e.en longer.

| Although FIDIC is a well-
"known name in the
construction industry | have
scrutinised the new contracts
and found that they are not
suitable for the work in
Botswana. They are too good!
|  will substantiate this

allegation at the end hereof.

T newsletter has a limited
capacity and | will therefore only
discuss the new  building
contract. Figures between
brackets refer to contract clauses
therein.

ENGINEER/ARCHITECT

The major difference with other
building contracts is that the
engineer has replaced the
architect as main agent in the
project. Rather unusual as in
many countries, including

Botswana. The architect is the
main agent of the employer and
is in some instances even
responsible for the engineer's
work.

This change, however, could
easily be resolved by an
amendment in Part || where the
name of the architect could be
mentioned and in which could be
stipulated that the  word
"engineer” should be replaced by
“architect” throughout the agree-
ment.

MY OBJECTIONS.

My objection to this contract is
three-fold: |
1. Too many notices must be'
given. In addition, what is

worse, when some hotices
'are not given within the
- stipulated period the |
! contractor loses his
entittement to claim.

2. The contract is not

completely balanced, ie. it
does not give both parties the
same duties and rights (the
employer can cancel the
contract at will, the contractor
cannot).

3. Lead times in which
some activity has to happen,

are too long.

LONG LEAD TIMES

In terms of clause 2.4 the
employer must submit proof to
the contractor (within 42 days

after his written request) that he
has enough money to pay him
Suppose that the contractor ha: -
been building for a month, is no
paid his first certificate afte
another month, requests procf o -
financial arrangements anc
hears after six weeks that the
employer has no money o
cannot get a loan. A period o
3.5 months has lapsed!

Clause 15.5 makes maitters ever
more suspect! It allows the
employer to cancel the contrac
without having to give reason:
to the contractor. At sucl
cancellation, the contractor mus
stop working and hand back a: .
the documents, which he ha:
received (16.3) and will be paic
in accordance with clause 19.6.

This means that the employe
will be faced with a claim for 3.t
months work (or longer), fo
materials ordered by  the
contractor, delivered or un
delivered, the cost of repatriatior
of the contractor's staff (19.6d
but no loss of profit as clause
19.6¢ reads "...he will be paic
any cost or liability which in the
circumslances was reasonably
incurred by the contractor in the
expectation of completing the
works....” The word "incurred
refers t0 expenditure, which the
contractor has made and not fo
any monies, which he expectec
to get.



To make matters worse, in
Botswana a builder's lien does
not exist. 1t is an uniawful act to
delay handing over of the unpaid
building until the contractor has
been paid. (See the Tacit Hypo-
thecations Act).

Many other contract clauses
refer to long lead times. The
contractor can only determine
the contract (16.2b) 56 days (2
months) after the failure of the
engineer to issue a certificate. |
have experience with engineers
v...0 failed to issue payment
certificates within 3 months after
having received the contractual
statements simply because the
matter was too complicated!

When the building is finished,
the engineer must within 28 days
after the contractor's notice
issue a taking over certificate.
There is no reason whatsoever
for such a long peried!

-

UNBALANCED

One unusual clause, which one
does not find in any other
contract, is clause 15.5, which

entitles the employer to
terminate the agreement at will, |
provided that he does not finish .

it himself or that he does not '
give it to another contractor. Jl

Notwithstanding the fact that the
contractor also should have the

right to terminate the contract to
balance both parties' rights, it is a
very dangerous clause, which is
open for malpractice.

Assume a hypothetical example
where a contractor signs a
contract of P 10m with a
developer. After signing, the
client meets another contractor,
who informs him that he can build
the same building for P 8.5m.
Now the developer cancels the
contract and tells the contractor
that he could not get any finance.
Both parties go their own way
and "suddenly” the client finds
other finance and employs the
cheaper contractor.

THE SHREWD CLIENT

A shrewd employer could get
his  building for nothing, |
employing various contractors
in succession! In addition, any
| contractor who would take this
matter to the dispute :
adjudication board might find|
- that although the decision might
“be in his favour, the client might
lignore the decision and the .
matter should then proceed to
arbitration. With clever
attorneys and the reference of
the award to Court, this matter |
_might take years!

DISP T

Despite my many objections, the
new FIDIC agreement also has

good points. One of them is th
provision for a dispute adjudica
ion board. (DAB).

Most of the time disputes aris
because of the engineer and th
contractor having differer
perceptions of the situation. |
the past, it was the engineer wh
had to make a decision about
problem, which he might hav
caused himself.

Now, when a dispute arises ther
is a third party who decides wh
is wrong and who is right. It is n
longer the engineer, but a
independent adjudicator, or
board consisting of three peopl
in bigger projects.

NOTICES
There are certain_notices the

must be given, as e.g.

1. Delayed drawings (
instructions (1.9).

2. Further notice about extr
costs incurred (1.9).

3. Delay for access to site (2.
and further notice about extr
costs incurred (2.1.)

4. The request for approval ¢
subcontractors (4.4b).

5. The commencement dates «
each subcontractor {4.4¢).

6. Delay in setting out, as we
as extra cost incurred (4.7).

7. Unforeseeable physical cor -
ditions (4.12)



8. Delivery of
(4.16).

9. Progress reports (six copies)
every month (4.21). The
clause specifies a multitude of
items, which should be
included in these reports.

10.Fossils (4.24)

11. Further notices about the time

major goods

delays and the expect-ed
costs (4.24).

12.The work is ready for
inspection {7.3).

13.Testing {7.4)

L&Probab!e future  events

affecting the program (8.3).
The old principle that “the
program 1s the contractor's
property” is completely over-
thrown by this clause.

15.Delays as stated (8.4). The
delays do not include the
failure by the engineer to
issue a certificate or the delay
in payment by the employer.

16.Consequences of suspens-
ion (8.9).

1AApplication for taking over
(10.1).

18.Payment records to
verified (12.1).

19. Costs of omitted work (12.4).

20. Right to vary the work (13.1).

21.Delay caused by changes in
legislation (13.7).

22.Suspend work (16.1).

be

23.Termination by contractor
(16.2).

24.L0ss and damage caused by
risk (17.4)

25. Right of infringement (17.5).
26.Force Majeure (19.2).

27.Extension of time. Nolice
must be given within 21 days
otherwise the right to claim
falls away (20.1).

28. Dissatisfaction (20.4).

The engineer must also give
important notices, as e.g.

1. When the employer considers
himself to be entitled to any
extension of the defects
notification period (2.5 and
11.3). A dangerous clause,
open for many disputes.

2. Deduction of counter claims
(2.5).

3. Determination of
(3.5)

4. Engineer’s attendance to tests
(7.4).

disputes

are suitable for the average
contractor in Botswana. The)

'may be for the bigge
contractors in the E category
but not for those ir

categories A — D. By asking
them to sign a FIDIC contract
we are asking for trouble
: They will not understand it
-will not be able to adhere t¢
' their contractual obligations
and finally the problems wil
| result in arbitration. '

Because of ail the above it |
logical that there should be a
administrative manager on eac
building site to cope with th
multitude of notices an
instructions.

ITVL

Experts in:
Tendering
| Programming

! Contract administration

AND

Construction Claim Consultants and Arbitrators
P O Box 147 - OTSE - Telefax 5337249 viug@megabw cell 7120 4237

IATE

Certificates

Cost Control
Final accounts
insurance Claims

5. To commence the work (8.1).
6. Measurement of work done
(12.1).

In some instances, failure to
issue the notice means losing
entitlement to give notice. This is
dangerous for those who do not
know what they are doing! All
notices should refer to the clause
under which the notice is given.
As mentioned above | do not!
think that the new contracts .

My friend Billy Lee, wh
distributes all FIDIC publication
for ACEB in Botswana does nt
think s0. He feels that contractor
should learn the hard way abot
their obligations and shouid b
taught to do so. Time will tell u
whether he is right!

Contractors, employers anc
engineers, who are using one o
the new FIDIC agreements



should study them intensively.
In other words, prevent
problems before they occur! |

Regards,

Gerrit Viug
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a) the Contractor, In which case the Contractor shall be entitled to an amount equal to
the value thereof determined in accordance with Clause 52,

b} a nominated Subcontractor, as hereinagfter defined, in which case the sum to be
paid to the Contractor therefore shall be determined and paid In accordance with
subclause 59.4.

58.2A

If the Contractor suffers delay and/or incurs costs by reason of the issue of an instruction
pursuant to subclause 58.2 in circumstances where the work, goods, materials, plant or
services, andfor the timing of the said instruction for the execution or supply thereof {as
the case may be) were, In the reasonable opinion of the Engineer, not foreseeable by an
experienced contract, the Engineer shall after due consultation with the Employer and the
Contractor determine:

{a) any extension of time to which the Contractor Is entitled under Clause 44, and
{b} the amount of such costs, which shall be added to the Contract Price, and shall
notify the Contractor accordingly, with a copy to the Employer.

Seloction Process: SIACC - Possibile Solutions
23 Extension of Time
Grounds

The Contract Period and the Date for Completion may be extended and re-calculated,
subject to compliance by the Contracior with the requirements of the next following
subclause, by such further periods of time and until such further dates as may reasonably
reflect any delay in completion which, notwithstanding due diligence and the taking of all
reasaonable steps by the Contractor to avold or reduce the same, has been caused by:...

{h) Architect's Instructions under clause 28 of the Conditlons in regard to Contingency
Sums {including, without limitation, in circumstances where the works, materials,
goods and/or the timing of the instruction under Clause 28 of the Conditions for the
carrying out or supply thereof {as the case may be) were, in the reasonable opinion
of the Architect, not foreseeable by an experienced contractor).

Defects In Works and Materials: Red Book 4th

MC s responsible for the acts, defaults and neglects of any Subcontractor as fully as If
they were the acts, defaults or neglects of MC. One possible exception is with regard to
the design of any materiais supplled by NSC. However, this is unclear.

The subcontract must, however, specify that when N5C is providing design or specification
of any part of the Permanent Works or of any Plant to be incorporated thereln, he will save
harmiless and Indemnify MC In connectlon with any failure to perform such obligations or
to fulfill such llabilities.

Dafects in Works and Matarials: SIACC

MC again is fully responsible for all NSCs and for any default by them in the same way as
for his own work or that of other subcontractors selected or engaged by MC. On the other
hand, the Employer never will be liable to MC for the default of any DSC or NSC.

As if the risk allocation was not clear enough, MC also is deemed to have accepted, as his
own responsibliites under the maln cantract, all the obligations undertaken by NSC In his
subcontract, Including, as to the design, sultabillty, quality or performance of his work,
materiais or goods, or in regard to the provision of design services.

When the Employer actually and reasonably relies upon the skill and Judgment of DSC/NSC
for the design or sultabiiity of his work or materials, the Employer is regarded as having
relled upon the sklil and judgment of MC.

Daefects in Worics and Materlals: Posslble Solutions

If MC cannot secure suitable amendment of these provislons, then the problems MC will
encountar are:

™ With the possible exception of the fitness and/for quality of materials used by NSC
under the Red Book, NSC still is a subcontractor of MC for whom MC Is responsible
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o the Employer.

Whilst under the Red Book 4th there may be the protection of NSC's indemnity with
regard to design and specification of Permanent Works, In practice any prudent MC
still will need to regard the presence of & design element in a nominated

The solution most likely to gain acceptance does not involve amendments to maln contract
conditions. Instead, in line with the principles of objection under both Red Book 4th and
SIACC, the solution lies in subcontract drafting and reasonable objection.

In this regard, the comman use of the ICE form of subcantract without amendment Is at
least hazmrdous. Contractors should be looking for their subcontracts with NSCs to include
provisions for:

Equivalent respons ibilites or obligations cons lstent with those undertaken by MC.

Indemnities against liabilities, claims and damages arising from defaults of NSC In
the same terms as MC's indemnity to the Employer.

Personal Injury insurance capped no lower than the potential liabillty of MC arising
from design fault

Bonds in stpulated form

Modifications could include:

1

On or before the date of this Subcontract, the Contractor has made avallable for
inspection by the Subcontracior coples of the Main Contract {excluding
commercially sensitive information). The Subcontractor Is deemed to have studied
the Main Confract and to be fully aware of the obligations and potential liabllities of
the Contractor theraunder. Without derogating from the generality of the foregoing,
the Subcontractor Is deemed to be fully aware of the adverse financial and other
consequences for the Contractor which could arise under the Main Contract in
consaquence, in whole or In part, of a breach on the part of the Subcontractor of
its obligations under this Subcontract (and, In particular, but without limitation, as a
consequence of the Subcontract Works falling to be completed In accordance with
the requiremeants of the Main Contract).

The Subcontract shall assume and properly perform, as part of his obligations
under this Subcontract, the Contracior's obligations under the Main Contract in
connectlon with the carrying out and completion of the Subcontract Works and so
as to enable the Contractor to fully discharge its obligations under the Main
Contract Insofar as they relate to the Subcontract Works and so0 as not to cause
contribute to a braach by the Contractor of the Maln Contract.

The Subcontractor shall Indemnify the Contractor agalnst:

(&) any breach, non-observance and/or non-performance by the Subcontractor
of such obligations;

(b) any act andfor omission of the Subcontractor which gives rise to the
Contractor incurring liability to the Employer; and

) any claim, loss, damage andfor expense due to, or resulting from, any act,
omission, negligence or breach of duty by the Subcontractor.

Note, the preclse wording of this indemnity must be tailored to the equivalent Maln
Contract wording.

#5
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.1 Insofar as he has not already done so, the Subcontractor shall immedlately effect
and thereafter maintain throughout the duration of the Subconiract Works:

{a} all Insurances required under Law, Including [Employer's Liability Insurance]
and [Motor Liability] insurance as stated in Appendix __; and

{b} until the twelfth anniversary of the Completion Date, professional indemnity
insurance, as stated in Appendix __, in respect of his professional dutles in
the performance of its professional obligations under this Subcontract.

.2 The Insurances referred to In Clause .1 shall be effected with such insurers, and in
such form and substance, as may be approved from time to time by the
Contractor.

.3 The Subcontractor shall not take any action or fail to teke any action or (insofar as
it Is reasonably within its power) permlt anything to occur which would entitle any
insurer to refuse to pay any claim made under the Insurances referred to In Clause
1.

.4 The Subcontractor shall provide to the Contractor, upon reasonable request from
time to time, proof {in the form of a letter or certificate from the Subcontracior's
Insurer or insurance brokers) that all relevant premiums In respect of the
Insurances referred to in Clause .1 have been pald and that the policies remain in
force and are held by the insured without encumbrance.

The general position underscores the importance to MC of:

] Due dlligence, i.e. investigating NSC's capacity to comply with his obllgations under
the subcontract.
[ | Rellance where appropriate on the right of reasonable objection.

Delay or Disruption of the Works

Red Book 4th, Clause 44: The extenslon of time shopping list simply does not include
delay caused by NSC as a ground for an extension of time.

SIACC, Clause 23: MC may be entitled to an extension of time for delay caused by

a An Architect's Instruction under Clause 28 {3) In regard to Contingency Sums; or

[ An Architect's instruction under Clause 29 {3) to subcontract with an NSC with
whom MC has raised a valid objection

Otherwise, there is no basis for an extension of time for delay caused by NSC.

If MC cannot secure suitable amendment of these provisions, then the problem MC wiil
encounter is that he will carry the risk of delay to the Wbrks and resulting delay cosis
caused by NSC's acts, defaults andfor breaches of contract.

The Employer is unilkely to agree to expand the extenslon of time shopping lists, and the
most promising risk management solutien, therefore, Is for MC to lay off the exposure to
liqguidated damages through a specific iIndemnity in the Subcontract conditions.

.1 The Subcontractor acknowledges that failure to achieve Completion of the
Subcontract Works by the Subcontract Completion Date may cause the Contractor
to suffer prolongation and other costs, expenses and losses

.2 Without derogating from the generality of Clause .1, the Subcontractor
acknowledges that the Employer shall be entitied to recover from the Contractor
liguidated damages, calculated at the rate stated In Appendix __ to the Main
Contract Condltdons, if the Main Contract Works remaln incomplete at the latest
date for completion of the Main Contract Works pursuant to Clause__ of the Main
Contract Conditions.

.3 The Subcontractor shall indemnify the Contractor for any costs, expenses and
losses referred to in .1 hereof and a falr proportion of any liquidated damages
referred to in .2 hereof if and to the extent that the delayed completion of the Main
Contract Works was caused {In whole or In part) by the Subcontractor, which sums
shall be payable on demand as a debt.
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insolvency

Under the SIACC, MC carries the risk of delay to the Work due to the Insolvency of NSC.
This is because, unllke some standard form building contracts, SIACC does not require
the Architect to replace an Insolvent NSC.

It is unclear whether the Red Book 4th requires a re-nomination, and this probably Is why
we find references to the "named subcontractor.” Named subcontractor provisions
represent an attempt by Employers to enjoy the power to select without any duty to
re-nominate in the event their "named subcontractor® becomes wholly disabled from
discharging subcontract obligations.

Therafore, MC Is left to pick up the pleces and procure the completion of the Works.
The most promising solution to the risk of NSC Insolvency s, of course, bonding.

Nominated practice in East Asia does tend to lead to compiex bonding issues, as the
foliowing contemporary scenario lllustrates:

[ The Employer nominated an NSC for a critical portion of the main contract works.

™ The Employer stipulated to MC the terms and conditions of the subcontract. This
did not include providing a bond for the benefit of MC. But, the subcontract required
the NSC to procure @ bond in favour of the Emplayer.

m MC did not object to NSC and did not independently require NSC to procure a bond
in favour of MC.

m NSC defaulted, and as a result, MC was faced with additional costs to complete the
Works.

™) The Employer called the bond and, pursuant to the main contract conditions, used
the funds to contribute to MC's additlonal cost of completion.

m NSC reimbursed the bonding company and brought a clalm against MC for an
account of surplus bond monies under English Law.

Insolvaency - Possible Solutions: FIDIC
59.2 Nominated Subcontractors: Objection to NomInation

The Contractor shall not be required by the Employer or the Engineer, or be
deemed to be under any obligation, to employ any nominated Subcontractor
against whom the Contractor may raise reasonable abjection or who declines to
enter Into a subcontract with the Contractor containing provisions:

a) that in respect of the work, goods, materials, Plant or services the subject
of the subcontract, the nominated Subcontractor will undertake towards the
Contractor such obligations and llabilities as will enabie the Contractor to
discharge his own obligaticns and liebilities toward the Employer under the
terms of the Contract and will save harmless and Indemnify the Contractor
from and against the same and from all clalms, preceedings, damages,
costs, charges and expenses whatsocever arlsing out of or In connection
therewlth or arising out of or In connectlon with any fallure to perform such
obligations or to fulflll such liabiities, and

b} that the nomlinated Subcontractor will save harmless and Indemnify the
Contractor from and against any negligence by the nominated
Subcantractor, hls agents, workmen and servants and from and against any
misuse by him or them of any Temporary Works provided by the Contractor
for the purposes of the Contract and from all claims as aforesaid, and

c) that the nominated Subcontractor shall provide to the Contractor a
guarantee or performance bond for the due performance by the
Subcontractor of all of its obligations under the subcontract in such form
acceptable to the Contractor lIssued by a bank or Insurance company
satisfactory to the Contractor, such bond to be for [ ] per cent of the
subcontract price and shail be released on the date of issue of the final
certificate under the subcontract.

insolvency - Possible Solutions: SIACC

#7
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Subcontract Forms

1. Relevant Factors

As mentioned earfier, one of CC's Task Groups is being formed to develop a standard form of
Subcontract for use with the 3 major Contract forms. It wil of course be for use between the main
contractor and his subcontractor(s).

FIDIC is embarking on this initiative with a certain amount of trepidation. A form of Subcontract was
produced for use with the existing Red Book, A great dealof trouble and time went into its production,
and when it had been produced not a great number of copies were sold, The reason may have been
that it was published so long after the Red Book had been in operation that parties had bng since
arranged their subcontract conditions. In any case, as far as FIDIC was concerned, the Red Book
Subcontract formwas not a financial success. Obviously FIDIC does not have the wish to produce a
new standard form if the demmand s not sufficient to warrant the work and cost fnvolved.

The second cause for consideration is whether FIDIC should really be involving itself in such a
document, which is really an internal matter between contractors and their subcontractors. Surely it
is a matter to be sorted out between contractors’ organisations and subcontractor and/or supplier
organisations. {n fact FIDIC has sounded out the EIC (the European International Contractors’
Association) as regards FIDIC's embarking on this task, The initial reaction of EIC was negative,
virtualy teling FIDIC that such 2 form was not the business of a Consultants' organisation and we
should not interfere.

However, since the publication of the 1999 Forms, FIDIC has received a steady stream of requests for
a form of Subcontract to be prepared. FIDIC prepared one for the Old Red Book, why is there not one
for the New? Requests have come from Consultants and from those working on behalf of Contractors
and others, The most insistent request of about 2 years ago came from South African Consultants,
perhaps because the employer wished to monitor the subcontracts being used between his
contractors and their subcontractors, presumably to ensure that the subcontractors were being
reasonably treated. It is understood that those Consultants were forced to produce their own
Subcontract document. Since then we have noticed an ever-increasing demand for FIDIC to prepare a
suitable form to tie in with the major 1999 forms. Most recently we have been approached by a
Consultant preparing documentation for a European contractor engaged in large infrastructure
projects in Africa. As outside financing s being used, the Employer's contract documents specify FIDIC
1999, and so the subcontracts should obviously tie in with the main contractor’s obligations under
FIDIC 1999.

2. Within FIDIC's Dormain?

And then FIDIC has come in contact with a number of subcontractors who feel, rightly or wrongly, that
they are being treated badly by their main contractors, even when the main contract is basedon a
FIDIC form, | think it is a welbknown fact that some large contractors do have a tendency to treat
their subcontractors unduly harshly. Many of the subcontractors are smaller organisations who rely
entirely on the much larger and more powerful main contractors. They are sometimes forced to accept
harsher - and sometimes unreasonable - conditions by their employers, i.e. the main contractors, and
they have lbittle chance of redress. If, for example, the main contractor delays or reduces their
rightful payment they have very little recourse, They do not have the financial backing or muscle or
desire to take legalaction for redress, and., if they did. they probably would not get further work.

Whereas FIDIC {s lbathe to interfere in areas outside its domain, if the main contract is under a FIDIC
standard form, is it really outside of FIDIC's domain to have an interest in how the subcontract is
formulated? Particularly if the subcontractor comes to FIDIC or the financier and complains that the
main contractor i$ working under a fair FIDIC contract. but the subcontractor is working under a
much harsher set of conditions? Do large employers, and particularly major financing organisations,
not nowadays have an ever-increasing wish to see that the “little men’ are ako being fairly treated?
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FIDIC has noticed increasing interest from morally-minded employers, financiers and institutions to
ensure fair treatment right down the Ene from main contractors, to subcontractors and suppliers, to
the workmen and local abourers on the site.

Whereas FIDHC would not like to be classed with the "do-gooder’ mentality, as a champion of the
‘underdog’, FIBIC has always been considered as a fair and impartfal organisation, working for the
long-term best of the construction industry as a whole. The FIDIC Books are al about fair treatment
for allinvolved, and - if it were not so - the FIBIC Books would never have achieved the universal
acceptance that they have. Consequently, where FIDIC sees unfair practices in the construction
field, FIDIC should do what it can to correct the situation, just as FIDIC has joined in the fight against
corruption, |If main contractors are intent upon folowing fair practices towards their subcontractors
- as | amsure most main contractors are - then they should have nothing to fear from FIDIC's
production of a fair subcontract form. Furthermore we believe major employers and international
financiers wil welcome this initiative fromFIDIC, not to mention to use it will be to contractors,
consultants and others preparing subcontract documents, It is possible that F1DIC may - when the
Subcontract form has been published - include a clause in the main Contract forms that requires the
main contractor to use the Subcontract formin his subcontracts.

3. Issues for Consideration

After consideration of the above aspects, and in view of the persistent demand, FIDIC is of the opinion
that a Subcontract form would be a desirable addition to FIDIC's publications.

However, the question still arises as to who and how many will purchase the Book, As mentioned the
previous Subcontract formwas no financial success, The persistent requests indicate that there will
be a significant dermand, hut obviously not the same demand as for the major Books themsetves.
Possibly a requirement in the main Books that contractors utilise the Subcontract formmay increase
the sales.

Then there is aways the question of human resources, First, there is the existing FIDIC Subcontract
form for use with the Old Red Book that will provide the basis for the New Book. Then it is hoped that
those who themselves have aready been forced to draft a subcontract formmay be willing to alow
thelr work to be used, and of course there are various other subcontract forms in existence which will
be studied. So it is not a question of reinventing the wheell

In addition an approach has been made to EIC to assist with the work, Obviously it s in the interest of
all concerned that the Contractors’ organisations takes part in the beic discussions and in due course
accepts the final product. Simitarly it is of paramount importance that subcontractors’ and suppliers’
organisations accept and bless the final product, and it s intended to get them involved.

4. Initial Decisfons

CC's first task is to locate suitable persons and try to establish a competent Task Group who are
prepared to take on this difficult project. At the same time the Terms of Reference and budget are to
be prepared for final approval of the Executfve Committee.

Major initial considerations include whether there should be one book for use with each of the 3 major
Books, or whether there should be 3 separate Subcontract Books: or perhaps one basic book with
alternative clauses customised to suit the different Books.

The work wil presumably commence with the identification and study of the forms of subcontract
currently being used in the industry by various stakeholders. Thereafter there will be major principal
decisions to be taken by the Task Group on such issues as ‘pay-whenpald' provisions, extent of "back
to back’ or other alocation of risks, imit of labilities, and so on,

CC wil welcome all relevant useful tips and comments concerning current forms in use, suitable persons
to serve on the TG or who have suitable knowiedge and experience who may at least be contacted in
this regard, and any other aspects.

Christopher Wade
Chairman Contracts Committee

#2
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BIDP
PUBLICATIONS REVIEW COMMITTEE

Schedule of meetings

Next Publications Review Committee meeting will be held on Tuesday, 14" October, 2008 at at Wimpy,
miverwalk at 7:30am.

Schedule for 2008:
Tuesday, 5 August, 2008
Tuesday, 1 g November, 2008

Proposed extended schedule for 2009:
Tuesday, 10" February, 2009
Tuesday, 12'" May, 2009
Tuesday, 11" August, 2009
Tuesday, 10" November, 2009

David Young
Adhoc Contract Review Committee Chair
Fax Email
Ga: G Viug 533 7249 viug@mega.bw
L Hutchings 318 2016 randyb@gbs.co.bw
B Alemarumo 395 3698 ALEMARUMO@mopipi.ub.ow
M Mogomela 316 4580 mogomela@it.bw
U Soderstrom 397 4465 ulf@mega.bw
A Hakim 577 3530
President, BIDP mazhaniel@mopipi.ub.bw
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NEC 3 ADJUDICATOR’S CONTRACT JUNE 2005 BIDP

2012 -05- 0 4

REVIEW COMMENTS

The NEC 3 Contract 1s a sound method of providing an alternative means of dispute
settlement between Parties in conflict in the United Kingdom, which is fairly new
in concept and application in Botswana.

The NEC 3 Contract (June 2005) does not include the 2009 revisions, which can be down
loaded from http://www.neccontract.com/amendments free of charge
(These apply only to England, Scotland and Wales)

~ Page |

FORM OF AGREEMENT

This sets out the contacts of the Parties appointing the Adjudicator and the agreement details
and signatures under the terms as set out in the Contract data at the end of the publication.

P

Page 2
GENERAL
e This sets out the fact that the Parties are bound by the conditions of the contract and

requires the Adjudicator to act impartially and declare any conflict of interest and
provides a definition of expenses which includes any specialist advice that the adjudicator
may require to complete the adjudication from a third party, definitions and the channel
of communication procedures are also are also set out in principle.

Page 3
ADJUDICATION

The adjudicator does not decide the basis of the dispute and the decision is made in
respect of the prescribed disputed only. e

Any information required by the Adjudicator from a third partﬁﬁ made available for
comment by the Parties. Nt

The adjudication 1s confidential to the Parties.

The documents are kept for a prescribed period of retention.

PAYMENT

The Party referring the dispute makes an advanced payment as required within one week
of the referral, unless other wise agreed the Parties share the cost of the adjudication.
The Adjudicator calculates the fee and provides invoices to the Parties for each Party’s
share.

The amount due is related to the time spent on the dispute issue, the time spent on
travelling and the disbursements incurred less any advanced payments made by the
Parties and any tax which is required such as VAT.

Payment is to be made by the Parties within three weeks of the receipt of the
Adjudicator’s fee mn the specified currency unless other wise stated.

Review dated 23/5/12 |



Page +4
LATE PAYMENT
o [.ate payment 1s subject to an interest charge trom the date of specitied payment on a
daily payment compounded annually at the prescribed rate.
NON- PAYMENT
e If one of the Parties fails to make payment, the otherParty makes payment with interest
and the defaulting Party then pays the other Party,
TERMINATION
e The Parties may terminate at any time by agreement and must notify the Adjudicator
e The m};ﬂ may terminate by notifying the parties.
o If he cannot act because of a conflict of interest
o He is unable to determine the dispute
o An advance payment has not been made
o Payment has not been received within five weeks
* The appointment is terminated on the prescribed date unless other wise terminated
Page

P

CONTRACT DATA

The Contract between the parties

The period of Retention

The law of the Contract

The language of the Contract

The amount of the advanced

The interest rate % per annum

The currency of the Contract

The date of the Termination of the Contract

OPTIONAL STATEMENTS

» The period of payment if not three weeks
¢ Any other additional conditions of Contract

Comments
The Adjudication process falls under the law of Contract,

The parties may agree under Contract to any vaniation and thus opt for adyudication under the
Contract even if the contract per se makes no mention of adjudication,

In Adjudication the general principles of fairness, lack of bias and the independence of the Adjudicator follow
the same criteria as those under the arbitration process, which 1s a more traditional method of dispute

settlement. The adjudicator does not however act in a panel as 15 done in some cases in Arbitration.

However the Arbitration Act in Botswana does not made any provision for the process of Adjudication

Review dated  23/5/12 2



and this has been considered as a delaying tactic used by some parties, who seek after the event to procrastinate
payment until a legal case 1s made under general laws.

Review dated 23/5/17 3
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NEC3 Paperbound Only Contracts Price List

NEC PRODUCTS
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NEC3 Paperbound Only Contracts Price List

‘You are here: - = : NEC3 Paperbound Only Contracts Price List

The NEC3 is @ modern day family of standard contracts that truly embraces the concept of
parinership and encourages designers, contractors and project managers to work together to
achieve the client’s objectives.

The NEC3 Paperbound contracts:

Found 37 Publications Page 3of 8

NEW: NEC3 Supply Short Contract
BookfFormat: Paperbound

ISBN: 9780727736659

Published Date: 11/02/2010

List Price: £20.00

NEC Platinum/ Gold Member Price: £158.00

NEW: NEC3 Supply Short Contract Guidance Notes and Flow Charts
BoolkFormat: Paperbound
ISBN: 9780727736680
Published Date: 11/02/2010
List Price: £15.00
NEC Piatinum/Gold Member Price: £13.50

NEC3 Engineering and Construction Contract
BookFormat: Paperbound

ISBN: 9780727733597

Published Date: 01/06/2005

List Price: £30.00
NEC Piatinum/Gold Member Price: £27.00

NEC3 Engineering and Construction Contract Option A: Priced contract
# BookFormat: Paperbound

ISBN: 9780727733603

¢ Published Date: §01/06/2005

¥ List Price: £25.00

NEC Platinum/Gold Member Price: £22.50

& NEC3 Engineering and Construction Contract Option B: Priced contract
with bill of quantities

BookFormat: Paperbound

1SBN: 9780727733610

Published Date: 01/06/2005

List Price: £25.00

NEC Platinum/Gold Member Price: £22.50

Products News International FAQs
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The NEC3 is a modern day family of standard contracts that truly embraces the concept of
partnership and encourages designers, contractors and project gers to work together to

Page 10f 8

NEC3 complete family of contracts (30 documents incl guidance notes
and flow charts)

BookFormat: Paperbound

= ISBN: 97B0727736758

| Published Date: 11/02/2010

List Price: £345.00

NEC Platinum/Gold Member Price: £310.50

NEC3: Supply Contracts bundie

BoockfFormat: Paperbound

ISBN: 780727740663

Published Date: 11/02/2010

List Price: £75.00

NEC Platinum/Gold Member Price: £67.50

NEC3 Engineering and Construction Contract Bundle
BoolkFormat: Paperbound

ISBN: 9780727740847

Published Date: 01/06/2005

List Price: £63.75
NEC Platinum/Gold Member Price: £57.38

. NEC3 Term Service Contract Bundie
ISBN: 9780727736338
Published Date: 14/07/2005

List Price: £50.00
NEC Piatinum/Gold Member Price: £45.00

NEC3 Professional Services Contract Bundle
BookFormat: Paperbound

ISBN: 9780727736345

2 Published Date: 01/06/2005

List Price: £27.00
NEC Piatinum/Gold Member Price: £33.30
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NEC3 Paperbound Only Contracts Price List

You are here: : NEC3 Paperbound Only Contracts Price List

The NEC3 is a modemn day family of standard contracts that truly embraces the concept of
partnership and encourages designers, contractors and project managers to work together to
achieve the dient’s objectives.

The NEC3 Paperbound contracts:

Found 37 Publications Page 2 of 8

NEC3 Engineering and Construction Short Contract bundle
BookFormat: Paperbound
ISBN: 9780727740854
Published Date: 01/06/2005
List Price: £41.25

MNEC Pi: / Gold

Price: £37.13

NEC3 Term Service Short Contract Bundie
BooldFormat: Paperbound

ISBN: 9780727736260

Published Date: 09/03/2009

List Price: £35.00

NEC Platinum /Gold Member Price: £31.50

SC " BookFormat:
ISBN: 9780727736567
Published Date: 11/02/2010
. List Price: £25.00
~ NEC Platinum/ Gold Member Price: £22.50

NEW: NEC3 Supply Contract Guidance Notes
BookFormat: Paperbound

ISBN: 9780727736598

Published Date: 11/02/2010

List Price: £20.00

NECF /Gold Member Price: £18.00

NEW: NEC3 Supply Contract Flow Charts
BookFormat:

ISBN: 9780727736628

Published Date: 11/02/2010

List Price: £15.00

NEC Plati /Gold Member Price: £13.50
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You are here: % i Treits 1 NEC3 Paperbound Only Contracts Price List

The NEC3 is 2 modern day family of standard contracts that truly embraces the concept of
partnership and encourages designers, contractors and project managers to work together to
achieve the dient’s objectives.

The NEC3 Paperbound contracts:

Found 37 Publications Page 7 of 8

NEC3 Term Service Short Contract (TSSC) (September 2008)
BookFormat:

1SBN: 9780727736185

Published Date: 09/03/2009

List Price: £20.00

NEC Platinum/ Gold Member Price: £15.00

NEC3 Term Service Short Contract Guidance Notes and Flow Charts
(TSSC) (September 2008)

BookFormat:

ISBN: 9780727736192

Published Date: 09/03/2009

List Price: £20.00

NEC Platinum/Gold Member Price: £18.00

NEC3 Framework Contract (FC) (June 2005)
i J  BookFormat:

ISBN: 9780727733795

Published Date: 01/06/2005

List Price: £10.00

NEC Platinum /Gold Member Price: £5.00

" NEC3 Framework Contract Guidance Notes and Flow Charts (June 2005)
. BookFormat: Pa

. ISBN: 9780727733801

Published Date: 01/06/2005

- List Price: £10.00

NEC Platinum/Gold Member Price: £3.00

| NEC3 Adjudicator’s Contract (AC) (June 2005)
BookFormat:
| 1SBN: 9780727733740
| Published Date: 01/06/2005
| List Price: £15.00
NEC Platinum/Gold Member Price: £13.50
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NEC Platinum/Goid Member Price: £15.00
s s - Last Gain
confidence
in making
dedisions
on live NEC
projects
Please Select

i RSS/XML feads can
provide you with the latest
news, as they are added
to the NEC.

http://lwww.neccontract.com/contracts/NEC3Paperboundcontracts _price list.a... 8/30/2011



NEC3 Paperbound Only Contracts Price List Page 1 of 1

- Search e
Home About NEC Products MNews International FAQs Contact Us
NEC PRODUCTS NEC3 Paperbound Only Contracts Price List Users' Login
Users' Group & MyNEC Login
¥i here: : NEC3 Contracts Price List
‘ou are Paperbound Only B

mm_samm@a,mmmmmmmumtﬂ Pass "

par e ag ig , contractors and project managers to work together to
achieve the client’s objectives.
The NEC3 Paperbound contracts:
Found 37 Publications Page 4 of 8
: NEC3 Engineering and C tion Contract Option C: Target contract
with activity schedule
........ BookFormat:

1SBN: 9780727733627
Published Date: 01/06/2005

List Price: £25.00
NEC Platinum/Gold Member Price: £22.50

Sign up here for our eNews

Your Name
NEC3 Enginesri 'm_wcmmmmom D: Target contract
Your Email Address with bill of quantities
" Ente code BookfFormat: Paperbound
She ISBN: 9780727733634

Published Date: 01/06/2005
List Price: £25.00
NEC Platinum/Gold Member Price: £22.50

NEC3 Engineering and Construction Contract Option E: Cost
reimbursable contract

BoolkFormat: Paperbound

ISBN: 9780727733641

Published Date: 01/06/2005

List Price: £25.00

NEC Platinum/Gold Member Price: £22.50

on liv‘e NEC
projects

NEC3 Engineering and Construction Contract Option F: Management
contract

BoolFormat:

~ RSS/XML feeds can
provide you with the latest
news, as they are added
to the NEC.

Paperbound
ISBN: 9780727733658
Published Date: 01/06/2005

List Price: £25.00
NEC Platinum/Gold Member Price: £22.50

"1 NEC3 Engineering and Construction Contract Guidance Notes ECC
' BookFormat: Paperbound

. 1SBN: 9780727733665

. Published Date: 01/06/2005

 List Price: £20.00

NEC Platinum/Gold Member Price: £18.00

http://www.neccontract.com/contracts/NEC3Paperboundcontracts_price_list.a... 8/30/2011



NEC3 Paperbound Only Contracts Price List Page 1 of 1

Search ..
Home About NEC Products News International FAQs Contact Us

NEC PRODUCTS NEC3 Paperbound Only Contracts Price List Users' Login

Users’ Group & MyNEC Login
You are here: x ~ t : NEC3 Paperbound Oniy Contracts Price List

Email Address

The NEC3 is a modern day family of standard contracts that truly embraces the concept of

partnership and encourages designers, contractors and project managers to work together to
achieve the client’s objectives.

The NEC3 Paperbound contracts:

Password

Users' Group Found 37 Publications Page 5of 8

NEC3 Engineering and Construction Contract Flow Charts
BookfFormat:
== ISBN: 9780727733672
¢ Published Date: 01/06/2005
* List Price: £15.00
NEC Platinum/Gold Member Price: £13.50

Sign up here for our eNews

NEC3 Engineering and Construction Subcontract (ECS) (June 2005)
BookFormat: Pa

ISBN: 9780727733689

Published Date: 01/06/2005

List Price: £20.00

NEC Platinum /Gold Member Price: £18.00

Your Name

Your Email Address
* Enter the code

5¥7Fi4

NEC3 Engineering and Construction Short Subcontract (June 2005)

BookFormat:

. ISBN: 9780727733696 : :
. Published Date: 01/06/2005 in rr'!a'kng

List Price: £15.00 de(m

NEC Platinum/Gold Member Price: £13.50 on hv_e NEC

projects

confidence

NEC3 Engineering and Construction Short Contract {ECSC) (June 2005)

1SBN: 9780727733726
Published Date: 01/06/2005

List Price: £20.00
" RSS5/XML feeds can NEC Platinum/Gold Member Price: £15.00
provide you with the latest
news, as they are added
to the NEC.

~  NEC3 Engineering and Construction Short Contract Guidance Notes and
. % Flow Charts (June 2005)

BookFormat:
ISBN: 9780727733733
. Published Date: 01/06/2005

" Uist Price: £20.00
NEC Platinum/Gold Member Price: £18.00

http://www.neccontract.com/contracts/NEC3Paperboundcontracts_price_list.a... 8/30/2011



NEC3 Paperbound Only Contracts Price List Page 1 of 1

k 1 About NEC Products News International FAQs Contact Us
NEC PRODUCTS NEC3 Paperbound Only Contracts Price List Users' Login
Users' Group & MyNEC Login
You are here: : . : NEC3 Paperbound Only Contracts Price List

Email Address

The NEC3 is a modern day family of standard contracts that truly embraces the concept of Password
partnership and encourages designers, contractors and project managers to work together to

achieve the client’s objectives.

The NEC3 Paperbound contracts: o |

Found 37 Publications Page 6of 8

NEC3 Term Service Contract (June 2005)
- ! BookFormat:
ISBN: 9780727733764
Published Date: 01/06/2005
List Price: £25.00
eNews Sign Up NEC Platinum/ Gold Member Price: £22 50

Sign up here for our eNews

Your Name '~ NEC3 Term Service Contract Guidance Notes (June 2005)
& BookFormat:

Your Email Address . ISBN: 9780727733771

© Enter the code . Published Date: 01/06/2005

780250 " List Price: £20.00

NEC Platinum/Gold Member Price: £18.00

NEC3 Term Service Contract Flow Charts (June 2005)

confidence

BookFormat: Paperbound
ISBN: 9780727733788 . 1
Published Date: 01/06/2005 in making

List Price: £15.00 deosnons
" NEC Platinum/Gold Member Price: £13.50 on 1n."e NEC
projects

NEC3 Professional Services Contract (PSC) (June 2005)
Please Select .. - | BookFormat: Paperbound

ISBN: 9780727733702

Published Date: 01/06/2005

List Price: £25.00
= RSS/XML feeds can NEC Platinum/Gold Member Price: £22.50
provide you with the latest
news, as they are added
to the NEC.
| BookFormat:
ISBN: 9780727733719
Published Date: 01/06/2005

© List Price: £20.00
NEC Platinum/Gold Member Price: £18.00

http://www.neccontract.com/contracts/NEC3Paperboundcontracts_price_list.a... 8/30/2011



BOTSWANA INSTITUTE OF
DEVELOPMENT PROFESSIONS

P.O. Box 827
Gaborone

Fax: 3971181

Mobile (Executive secretary): 7181 6811
e-mail: bidp@mega.bw

website: http/iwww.bidp.bw

3 September, 2011

TO ALL BIDP MEMBERS

Notice of the Annual General Meeting

The Botswana Institute of Development Professions will convene its 34th Annual General Meeting on
Tuesday, 25th September, 2012 at the Botswana Craft. The function will start at 18:00hrs

There will be a talk by Leta Mosienyane first at 6pm.
After the intermission, we shall proceed with the AGM.
There will be snacks after the talk.

The AGM agenda will be as follows:

1 Introducticn
2 Notice convening AGM
3 Apologies
4 Minutes of the 33 AGM and Matters arising
5 Treasurer's report
6 President's report
7 Election of Officers
8 Any other Business
Affiliated to African Union of Architects

Commonwealth Association of Surveyors and Land Economists
























Paper Merchants Botswana ey

“for all your paper requirements”

PAPER MERCHANTS BOTSWANA

| UOTATION
m1mmﬂb ?’ |

heies | cusTomer: £ 1 D £ FROM: /)22 7o
DATE: 0l 039002

|
i FORATT: MR Dpowe Jouwd
' FAX TO:

Dear SirlMadam,

Thank you for your valid inquiry. Our prices are as follows:

Disributars for N—
Varn Chemical Products ! 55 . = E)( FZ{—' S5i 2> qu‘_') ,O“ ?:’ 9 6_.3-,:) (V3 é_gmm
5 =F/6/- /o
——— ——— |f '
: s : —2xl Jods 43S « Kbmay
| U5 Sieeie  JAIRESS o> fllobnsied Jo4dom
| =6/ -0
e ==
'::‘R | 14 7 ? = T~ eo
:ISE;;I;';":;C'; | ’7_6'11& [ = )V 335 = QO

! VA7 /090 nCluzer

B|SPICERS

Distributors for |
Spicers Graphic Supplies

PRICES ARE VALID 30 DAYS ONLY.:

Regards,

Printars Repairs & Parts

5634 Nakedi Road, Broadhurst Industrial * P O. Box 130, Gaborone, Botswana
Tel: (+267) 303451 / 582485/7 * Fax: (+267) 307566 * e-mail: papermerchants@it.bw




BIDP CONTRACT FORMS SALES from 1jyl2-30jel3

FORM

Minor works

With Quantities

Without Quantities

Nominated sub contract

Nominated sub contract — Major works (related to fidic)
Domestic sub contract

Architect appointment

Consultants Agreement

Architectural competitions regulations
Logo for site notice board

Certificate for payment pads
Architect Instruction pads

A, '.‘f\,-\,\f 2 f CAFUSAS ;\ml\, > ]

IN STOCK

22
1
12
9
3
13

SOLD PRICE EACH

22 50.00
44 100.00
14 100.00
S ¥ 70.00
(DY 200.00
6~ 70.00
6 70.00
12 50.00
0 30.00
0 30.00
70.00
70.00

».

TOTAL SOLD:

TOTAL AMOUNT

1100.00
4400.00
1400.00
630.00
0.00
420.00
420.00
600.00
0.00
0.00
0.00
0.00

8970.00



hitp#192.168.20.8/php/pmmeporid 1/generate.php

bidp -> bidpmem

Name Firstname Current ] Profession
Akanyang /Robert y 4q
AIIison-BroomheaG/ Graham lan y 4q
Basiami Otshegeditse B K y aq
Bathuleng-Mookétii Marina y 4q
Carrier Kenneth Michael Morton |y 4q
Chiwila Amos Gregory Matendeko |y aq
Davey \;' Brian Peter y 4q
Hutchings Lawrence James y 4q
Jones -/ Gordon Barrie y 4q
Kgosiemang Gontse J. y 4q
Kille Alan Arthur y 4q
Latilla Kim Everitt y 4q
Maina Anthony Mbugua y 4q
Mathware: / Ogaketse Thopho y 4q
Matiapeng Andrew y 4q
Mhutsiwa _/ Boyce O. y aq
Mmile Dithologo y 4q
Mogomela \/’: Martin Molao ¥ 4q
Moje Evans y 4q
Morake Kabelo y 4q
Morton Timothy Paul y 4q
Motsumi X G. A. y 4q
Muchengwa - Dorica Milonga Daka y 4q
Mwitumwa David Kabuku y 4q
Nkumba E y 4q9
Nthase - - | Phenyo y 4q
Orando~—/ Marcellus y 4q
Oranye Chike lkemefuna y 4q
Osemenam Emeka Azubike y aq
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Owusu-Appianti ’ Godirey y 4q
Palalani Koziba Gumbu y 4q
Price ./ Owen Sean y 49
Rasedibo -/ Letihogonolo Shono y aq
Rettig '/ Keith Philip y 4q
Richards . Peter Maurice y aq
Rynn . Marc D. y 4q
Samman v/ ' Joseph y aq
Todd David John y 4q

End Of Page

Export Data

{ Right click on "Export Data" and select "Save Target As..." to save the file to your computer. )

Close Window

Visit the BMS website for updates!
www.busmgtsys.com



10/10/2008 http//bidp.org/php/omnidetail php/?id... &bag=crc&baglabel=Publication%20review #

BIDP publication review data listing: detailed view of entry

Friday 10th October, 2008 Qélnby}-eo}

Restart 1y I ol fo

g D0 O
PRC members: add a comment I‘r_'f f PC‘
View iable entries

Home

ID 30

Review
2007-08-22-3
reference

o~

'roduct
name
Motivation CRC meeting May 2007
Text as approved by council on 24my07. It was decided that clause 7.3.1 needed further amendment as indicated in

appconConsultant agreement form

the proposed text below.

Existing = Consultant appointment: Existing 2000 page 4 clause 7
text 7. DISPUTES.

7.1. Disputed accounts.
If any item or part of an item in an invoice submitted by the Consultant is contested by the Client, the Client shall give

prompt notice with reasons and shall not delay payment on the remainder of the invoice.

7.2. Claims for Loss or Damage.
Subject to Clause 6.4 any claim for loss or damage arising out of breach or termination of the Agreement shall be

-~ agreed between the Client and the Consultant or, failing agreement, shall be referred to arbitration in accordance with

Clause 7.3.

7.3. Arbitration.
Any dispute or claim arising out of or relating to this Agreement or the breach, termination or invalidity thereof, shall be
settled by arbitration in accordance with the rules stipulated in Appendix D in force at the effective date of the
Agreement.
The parties agree to comply with the awards resulting from arbitration and waive their rights to any form of appeal
insofar as such waiver can validly be made.

Proposed 7 TERMINATION, Abandoned AND RESUMED works

text
7.1 Termination
An engagement entered into between the consultant and the client may be terminated at any time by either party on

the expiry of reasonable notice, when the consultant shall be entitled to remuneration in accordance with Section 5.

7.2 Abandoned works



10M10/2008 hitp /ibidp.org/php/omnidetail phpv?id. . &bag=crcibaglabel=Publication.2Creview #2
7.2.2 Notwithstanding Clause 7.2.1, if instructions for the consultant to continue work are not received from the client

six months after such instructions were requested, the commission shalil be deemed to have been abandoned.

7.2.3 Where a commission is abandoned or any part of the works is omitted at any tima before completion, fees for
partial service in respect of the whole or pan of the works shall be charged for all services provided with due authority.

7.3 Resumed commissions

7.3.1 If a commission. which has been abandoned is resumed without substantial alteration within two years, any fees
paid under Section 7.2 shall rank solely as payments on account towards the total tees payable on the execution of
the works and calculated on their total construction or such other basis or is agreed in appendix C.

7.3.2 Where a commission which has been abandoned is resumed at any time with substantial alteration or is
resumed after two years, any fees paid under Section 7.2 shall be regarded as final payment for the service originally
rendered. The resumed commission shall then be deemed separale, and fees charged in accordance with appendix C
of these Conditions.

7.3.3 Al additional work arising out of a commission which is resumed in accordance with Clause 7.3.1 shall be
charged cn a time basis.

Commenis

updated 20071 1-23

PRC members: add a comment
View table eniries

Home

“zer software developed for BIDP by David Young using LAMP, 2005-7



101042008 http //bidp.org/phpvomnidetail php/?id. . &bag=crc&baglabel-Publication%20review n

BIDP publication review data listing: detailed view of entry

Friday ;0th October, 2008 u@?\ b Y
Ca/LMCJ ‘rlq () (4

PRC members: add a comment

View table entries

Home

D 15

Review

reference
Jame

Motivation O Young meeting May 2007

2007-08-02-1

apparcConditions of engagement for architects

ltem 4,81 minimum fee of 3 hours
Existing 4.81 Time charges shall be in accordance with Part & except that the time rate for arbitrators shall be not less than
text P240.00/hour with a minimum fee of P720.00.
Proposed 4.81 Time charges shail be in accordance with Part 5 except that the time rate for arbitrators shall be as agreed with

text the arbitrator, with a minimum fee equating to a three-hour charge.

Comments Email from: G Vlug: 23/08/07 at 7.20.08 am

Consultant's Appointment
[tem: 4.81 **rrrsrereunsas
Date:

Thursday 7.20.08 am

| only can get this clause in the architect's appointment, not in the
consultant's agreement. | do not think that you wiil get anybody - a
qualified arbitrator - to work for this rate. My rate for interlocutory
proceedings (attending meetings and writing letters) is P**/hour, whereas
it is for hearing evidence and writing the award P **/hour. | am one of
the cheapest! Most arbitrators are working for P ** and up.

| would, however, leave it out altogether as an arbitrator must be appointed
by both parties. He can never be a person which already has a contract with
ane of the parties as this would make him biased in favour of his client.

Normally in an arbitration the arbitrator calls for an initial meeting
between the parties and discusses his fees, which then form part of the
minutes and are supposed to be signed by both parties or their

representatives.



1040/2008 tys-//bickp.org/phpiomnidetail phpy 7id... &bagacres baglabel=Publication20review

For that reason 4.81 should be omitted altogether. Even expert witnesses can
claim any amount. Where an architect is called in an arbitration as witness,
he will be a witness of fact. He can never act as expert witness. That

should be somebody slse!

I hope this clarifies the matter.

2007-11-23
updated

PRC members: add a conwnent
View table entries
Home

“ser software developed for BIDP by David Young using LAMP, 2005-7
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BIDP publication review data listing: detailed view of entry

Friday 10th October, 2008 ﬂ\&fh@uﬁoﬁ Lfﬂ
Restar Covne | 2pmm 03

View table entries
Home
1D 32
Review
2007-08-22-5
~Oroduct

appconConsultant agreement form

- -4
Motivation CRC meeting May 2007
New clause no. 9.
Change as a result of 2007-08-22-4
This clause would follow inserting of clause 8 'DISPUTES’

Existing

text

Proposed & COPYRIGHT.

text
9.1 Publication.
Unless otherwise specified in Appendix D, the Consultant, either alone or jointly with others, ¢an publish material
relating to the works and services. Publication shall be subject to approval of the Client if it is within two years of
completion or termination of the services.

- 9.2. Copyright.

The Consultant retains copyright of all documents prepared by her. The Client shall be entitied to use them or copy
them only for the works and the purpose for which they are intended, and need not obtain the Consultant's permission
to copy for such use.

Comments

Last

updated 2007-11-23

PRC members: add a comment
View table entries
Home

User software deveioped for BIDP by David Young using LAMP, 2005-7
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BIDP publication review data listing: detailed view of entry

Friday 1oth Cctober, 2008

Restart

PRC members: add a comment

View table entries
Home
D 29
Review
2007-08-22-2
reference
= Product
appconConsultant agreement form
—iame
Motivatlon CRC meeting May 2007
5. PAYMENT .
52 o
| on B "
5.1. Payment T %‘“

FPayment for the services shali be calculated, charged and paid as set out nﬂl\ppendlx C. /(no default to cover
termination}. //

5.8. Payment on Suspension / Termination,

On suspension or termination of the appointment the Consuitant shall be entitled to, and shall be paid, fees for all
services provided to that time calculated as incomgplete services, and shall be entitled to expenses and disbursements

reasonably incurred to that time. (no default to cover termination).

Existing  Consultant appointment: Existing 2000 page 3 clause 3

text
_— 5. PAYMENT

5.1. Payment
Payment for the services shall be calculated, charged and paid as set out in Appendix C.
5.8. Payment on Suspension / Termination.
On suspension or termination of the appointment the CGonsultant shall be entitled to, and shall be paid, fees for ali
services provided to that time calculated as incomplete services, and shall be entitled to eXpenses and disbursements
reasonably incurred {o that {ime.

Proposed

text

Commems

Last

updated 2007-08-22

PRC members: add a camment
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View table entries

Home

User software developed for BIDP by David Young using LAMP, 2005-7
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BIDP Publications Review Committee

From: Secretary <bidp@mega.bw> (Botswana Ingitute of Development Professions)

To: Michael G H Yates <mghyates®yahoo.com>
Date: 11/07/2008 11:49

We have not had a response to ourinquiry on your continued involvement, so
assume that you have withdrawn from participation for the time being.

Thank you for your contribution to the BIDP Publications Review Committee.

Regards,

BIDP Publications Review Committee, Chairman
David Young

—



BIDP AD-HOC PUBLICATIONS REVIEW COMMITTEE

PROGRAMME: updated 29my08

Raference

Consultant Appointment
. 2007-08-22-1

Consultant Appointment
2007-08-22-3
Consultant Appointment
2007-08-22-4
Censultant Appointment
2007-08-22-2
Consultant Appointment

2007-08-22-5

Architect Appointment
24myQ07

Architect Appointment
2007-08-02-1

Architect Appointment
2007-08-01-1

Domestic Subcontract
2007-08-12-1

Details

Add new clause 2.5 to section 2 Interpretation. (Approved by council
only to be implemented when clause 8 ‘Disputes’ is created)

Add a termination ¢lause to consultants appointment: original revised
text was approved by council. Further issues were subsequently
noted to PRC.

Clause 8.3 add word "The appointed arbitrator's cost will be ...
" {Approved await implementation).

M Mogomela email 8ag07: Defaults to Appendix ¢ will follow: ET to
chase MM: ET checked MM on 16no07: MM stated will see when to
send.

Clause 9 'Copyright' (approved by council will follow after inserting
clause 8 ‘Disputes’)

Clause 7.50 add word 'The appointed arbitrator's cost will be ...
' (Approved await implementation}

Clause 4.81 amend as "Time charges shall be in accordance with
Part 5 except that the time rate for arbitrators shall be as agreed with
the arbitrator, with a minimum fee equating to three-hour charge™.
(Approved await implementation)

L Hutchings email 10jy07: Setttement of disputes - mediation clause

D Young comment: 23ag07: This motivation represents a change
of principle in our dealing with differences, which presumably
would apply to all agreements. We need to carefully assess
whether it is practical and necessary in all the documents
including the present one’

U Soderstrom comment: 5mr08 sent t¢ all Bmro8,

Proposal received by all:

M Yates: stated draft is fine.

DY/GV: eliminate capitals at start of sentences:
ET to do search and replace — done 23n007
input on roles needed

Approved by council: final form printed.,

Response Deadline

13mr08
13mr08
Approved
25mr08
13mro8
Approved
29ap08
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Gaborone, Botswana

D Mutepfa

26 Bonnington Crescent
Sherwood

Nottingham NG5 3EY

Dear Member,

MEMBERSHIP SUBSCRIPTIONS

BOTSWANA INSTITUTE OF
DEVELOPMENT PROFESSIONS

P.O. Box 827 - Gaborone

Tel. 7181 6811 - shop fax 397 1181
e-mail: bidp@mega.bw

website: http//www.bidp.bw

31st August, 2009

Annual renewal and arrears: P740.00 is due for payment.

==

Executive Secretary, BIDP
Ellen Tshoganetso

Cc: Treasurer, BIDP
File

Affiliated to

2005/06 P120.00

2006/07 P120.00

2007/08 P150.00

2008/09 P150.00

2009/10 P200.00

Payable: P740.00
EMAIL TO

ON DATE 2.2t
BY
K |

African Union of Architects
Commonwealth Association of Surveyors and Land Economists




BIDP AD-HOC PUBLICATIONS REVIEW COMMITTEE

S

PROGRAMME: updated 9se08 1 (¢c % |

Reference

Consultant Appointment
2007-08-22-1

Consultant Appointment
2007-08-22-3

Consultant Appointment
2007-08-22-4

Consultant Appointment
2007-08-22-2

Consultant Apbointment
090c08.

Consultant Appointment
2007-08-22-5

Architect Appointment
24my07

Architect Appointment

2007-08-02-1

Architect Appointment
2007-08-01-1

Details

Add new clause 2.5 to section 2 Interpretation. (Approved by council
only to be implemented when clause 8 'Disputes' is created)

Add a termination clause (7) to consultants appointment: original
revised text was approved by council. Further issues were
subsequently noted to PRC.

Clause 8.3 add word 'The appointed arbitrator's cost will be ..
' (Approved, awaiting implementation together with other items
listed).

M Mogomela email 8ag07: Defaults to Appendix c will follow: ET to
chase MM: ET checked MM on 16no07: MM stated will see when to
send. Still nothing received from MM.

D Young proposal Appendix C item 6: (if none stated will be on a
time basis) and add new item 7: ‘Indemnity Insurance’

Clause 9 'Copyright' (approved by council will follow after inserting
clause 8 'Disputes’)

Clause 7.50 add word 'The appointed arbitrator's cost will be ....
' (Approved, awaiting implementation together with other items
listed).

Clause 4.81 amend as "Time charges shall be in accordance with
Part 5 except that the time rate for arbitrators shall be as agreed with
the arbitrator, with a minimum fee equating to three-hour charge”.
(Approved, awaiting implementation together with other items listed).

L Hutchings email 10jy07: Settlement of disputes - mediation clause

D Young comment: 23ag07: 'This motivation represents a
change of principle in our dealing with differences, which
presumably would apply to all agreements. We need to carefully
assess whether it is practical and necessary in all the documents
including the present one’

Response Deadline

Approved
by council
24my07

b

Approved
by council
24my07

C wwt
S

\uM

ko

-

gmx,ed

Wil v

0c08
Approved -
by council - ? ﬁ/
24my07
)
Approved
by council
24my07
Approved
by council
29ap08
L
Oc08
fa n./l./)a

fL-’“W}tM

Y

[

EMAIL TO 11\ Cswv\n/\-

ON DATE \os oK

woh.



Nominated subcontract

LULCT led a)

[ 0

a N

G Viug

B Alemarumo

L Hutchings

A Hakim

M Yates

M Mogomela

U Soderstrom
President, BIDP
File

U Soderstrom comment: 5mr08: sent to all 6mr08. Another copy
delivered to L Hutchings 27my08.
D Young to read and see what to propose 9o0c08.

Please bring the latest text of domestic subcontract and nominated
subcontract to make a consitent with the domestic.

533 7249
395 3698
318 2016
5773530
3913628
3164580
3974465

Oc08



Botswana Institute of Development Professions
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Consultant appointment
‘ sé”
Memorandum of Agreement S
sETween Q.?@
. @k .......................................

WHEREAS .

A. The Client intends to: §

.............................................................................................................. %Q_

......................................................................................................... QQTHE PROJECT
N

. &

_____________________________________________________________________________________________ R

N
B. The Client wishes to appoint the Consulta the Project and the Consultant has accepted the appointment subject to
the schedule of conditions which follows Ui@hge.

QO
RELATED DOCUMENTS, 3
The following documents are d to form part of this agreement.
4} The letter of acce ca.

5.
c) Scale of fees schedule of payments.

d) Additionat (Where apPlICAIHEY. ........oce it e b
Q‘Z:\

DATED: S

‘‘‘‘‘ S
SIGNED: %Y
,,,,,,,,,,,,, MO et er et ee e ss e e r oo eese | eeeeeeeeeseasreea oAb AR R e Rtk

9 THE CLIENT THE CONSULTANT

WITRISSSED

éb
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DESCIIPHON: ... .o e
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APPENDIX A

Scope of the Work / Services

APPENDIX B (§\
N¢
)

1) Equipment and facilities to be provided by the Client.

fﬁﬁﬁiiﬁﬁﬁliﬁiiﬁiﬁiiﬁiIi‘.I‘.Zi‘.ﬁ]iﬁiiiﬁfifiiﬁﬁﬁiiZIZZZﬁﬁjiIIIiZfiﬁﬁififffiififﬁﬁﬁﬁﬁi‘.ﬁﬁﬁﬁfﬁﬁﬁﬁiiﬁﬁiﬁiﬁiﬁﬁiijiiﬁiillliijjﬁﬁijjlifii:§’. .........................................................
&

APPENDIX C ({o

1) Payment to the Consultant \9

Fees will ba calculated on a time basis if no other method of calmlatir@as is indicated here:

2)stagepgyments e e e e e e

3) Revision of rates Q
°

4) Expenses 9\@@
S

6) interest on outstanding fees
The interest rate to be used in ¢clau .7 is prime plus 2% unless otherwise specified here:

7) Indemnity Insurance
A policy giving cover of P "000.00 for any one occurrence and in the annual aggregate P1,000,000.00 for any one period
of insurance will constit-hgs fficient insurance for clause 3.3 unless otherwise specified here:

APPENDIX DR

2
1) DurationwQ¥bilty

{4
2)A§|ionrules
2
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Consultant appointment

BIDP Publications *

Minor works form of contract d
Without quantities form of contract Oo
With quantities form of contract
Form of nominated subcontract $
Form of domestic subcontract &
Electronic forms under a four year licence @
Logo for site notice board Q'
Architect instruction pads )
$
N

Architect's appointment

Consultant's appointment N
BIDP regutations for the promotion and conduct of . O(b.
architectural competitions N

N
Site notice board layouts draft

-

L
QQ
The above are available from the BIDP, PO Box 8@?@0@'\3, phone 71816811,

£

]

s,g)
,\O

This form is published by the Botswar@?stitute of Development Professions

Price Band A @Q

Agreement between oonsuita&@‘n client
January 2000 edition, r 5\:1 February 2009

© Copyright the Botsylina Institute of Development Professions 2009
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BIDP AD-HOC PUBLICATIONS REVIEW COMMITTEE

PROGRAMME: updated 18no08

Reference Details Response Deadline

Consultant Appointment  Add new clause 2.5 to section 2 Interpretation. (Approved by council  Approved Proceed to W

2007-08-22-1 only to be implemented when clause 8 'Disputes’ is created) by council new text
24myQ7 140008‘_ : \
e A
Consultant Appointment  Add a termination clause (7) to consultants appointment: original Adopted
2007-08-22-3 revised text was approved by council. Further issues were Passto o &~ [-lj;-
subsequently noted to PRC. council ' ) f
PRC el |
140c08 /
|
Consultant Appointment  Clause 8.3 add word 'The appointed arbitrator’s cost will be .. Approved CANA [
2007-08-22-4 ' (Approved, awaiting implementation together with other items listed). by council ‘ I,"
24my07

Ay,
%
ma
Consultant Appointment M Mogomela email 8ag07: Defaults to Appendix ¢ will follow: ET to Covered > L L/ﬁ—(‘;,{l [Cm
2007-08-22-2 chase MM: ET checked MM on 16no07: MM stated will see when to 140c08

send. Still nothing received from MM.

Consultant Appeintment D Young proposal Appendix C item 6: (if none stated will be on atime Text n 4. 1 “i
090c08. basis) and add new item 7: ‘Indemnity Insurance' edited St ||
140c08
Consultant Appointment  Clause 9 'Copyright' (approved by council will follow after inserting Approved Proceed to
2007-08-22-5 clause 8 'Disputes’) by council new text
24my07  140c08 {
=
Architect Appointment Clause 7.50 add word 'The appointed arbitrator's cost will be .... Approved Proceed_to_ T
24my07 ' (Approved, awaiting implementation together with other items listed). by council new text !
24my07  140c08 "l ”
A
| | | e,
Architect Appointment Clause 4.81 amend as “Time charges shali be in accordance with Approved Proceed to ’ é\
2007-08-02-1 Part 5 except that the time rate for arbitrators shall be as agreed with by council new text !
the arbitrator, with a minimum fee equating to three-hour charge”. 29ap08 140c08

(Approved, awaiting implementation together with other items listed).



Architect Appointment L Hutchings email 10jy07: Settlement of disputes - mediation clause

2007-08-01-1
D Young comment: 23ag0l7: 'This motivation represents a change
of principle i our dealing with differences, which presumably
would apply to all agreements. We need to carefully assess
whether it is practical and necessary in all the documents
including the present one’
U Soderstrom comment: 5Smr08: sent to all 6mr08. Another copy
delivered to L Hutchings 27my08.
D Young to read and see what to propose 90c08. See also
MM quote
140c08
Nominated subcontract  Please bring the latest text of domestic subcontract and nominated Text ||
subcontract to make a consistent with the domestic. issued to l
PRC7no08 ’J
Ce: G Viug 533 7249
B Alemarumo 395 3698
L Hutchings 318 2016
A Hakim 5773530
M Mogomela 3164580
U Soderstrom 3974465

President, BIDP
File
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Association of Electrical & o PostNet - KgaleView
Mechanical Contractors of g Private Bag 149, Suite No. 185

Botswana | | ﬂ R Gaborone, Botswana

L AEMCB (+267) 395-7898 (T)

(+267) 391-3403 (F)

Our Ref: aemcb/BIDP/01 August 29, 2009
To:
The President
Botswana Institute of Development Professions
(BIDP)

2008 -gg-
Attention: Mr. Groth / Mr Edward Majane : 03-03

BIDP

Dear Sir,

RE: AGREEMENT AND SCHEDULE OF CONDITIONS OF BUILDING SUB-CONTRACT
(NOMINATED SUB-CONTRACT)

Through BOCCIM, we as an Association have been engaged in several meetings with the Department
of Building and Engineering Services (DBES) with regards to the use and context of your above stated
document.

The above document has been used by our members extensively in building contracts at sub-contract
level. Although the document has been around for some years, it has become apparent that the DBES
were not aware of its existence as well as its content.

We have been reviewing the above document (under the blessing of BOCCIM) together with the DBES
and indications are that the “Main Document” which the DBES normally signs as the Employer with the
Main Contractor is not in harmony with your above published document (e.g. use of nouns “Engineer” in
Main Document and “Employer” used in the Sub-contract Document). These discrepancies have
brought about numerous contractual issues in Government projects resulting in decision by Government
to procure all sub-contract services under the Domestic arrangement. The Domestic arrangement had
its own negative effects to the industry hence our present lobby to Government to revert back to
Nominated arrangement.

The main document alluded to above is what is normally referred to as the RED BOOK - Conditions of
Contract for Construction, published by FIDIC (copy herewith attached for ease of reference). Please
note that the DBES is committed to us (as sub-contractors) using your nominated sub-contract
document which we normally enter into with the Main Contractors at sub-contract level. However, the
document has to be revised to use similar legal language as the Fidic RED BOOK

Through this letter we request yourselves to proceed in undertaking the above revisions OR indeed
publication of a separate and aligned document to be used for the above purpose. It would help if you
provided us with indication of any costs (if any) associated with the foregoing. We are aware however
that copyright of the revised document will rest with BIDP.

Yours faithfully,

= R o
\J- o1 (]S ;

J. T. Moilwa J. M. Mangadi _~
(Chairman) (Secretary)
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PS/MoWT - (Mr. T. Siamisang)
DBES - (Mr. T. Molotsi}
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Association of Electrical & r“"‘"' YN FostNet - KgaleView

Mechanical Contractors of \x Private Bag 149, Suite No. 185
Botswana _ Gaborone, Botswana
‘—JAEMCB,/f (+267) 395-7898 ()
(+267) 391-3403 (F)
N
Cur Ref: aemch/BIDFO1 Augusi 29, 2009
Te:
The President
Botswana Institute of Development Professions
BIDP)
GABORONE RECEIVED
2009 -(3-
Attention; Mr. Groth / Mr Edward Majare ) 03-03
BIDP
Dear Sir, -

RE: AGREEMENT AND SCHEDULE OF CONDITIONS OF BUILDING SUB-CONTRACT
(NOMINATED SUB-CONTRACT)

Through BOCCIM, we as an Association have been engaged in several meetings with the Department
of Buikling and Engineering Services (DBES) with regards to the use and context of your above stated
document.

The above document has been used by our members extensively in building contracts at sub-contract
level. Although the document has been around for some years, it has become apparent that the DBES
were not aware of its existence as wel| as its content.

We have been reviewing the above documeant (under the blessing of BOCCIM) together with the DBES
and indications are that the "Main Document” which the DBES narmally signs as the Emgloyer with the
Main Contractor is not in harmony with your above published document {e.g. use of nouns “Engineer” in
Main Document and “Employer” used in the Sub-contract Document). These discrepancies have
brought about numerous contractual issues in Govemment projects resulting in decision by Government
to procure all sub-contract services under the Domestic arrangement. The Domestic arangement had

its own negative effects to the industry hence our present lobby to Government to revert back to
Nominated arrangement.

The main document alluded to above is what is normaily refermed to as the RED BOOK - Conditions of
Contract for Construction, published by FIDIC (copy herewith attached for ease of refererce). Piease
note that the DBES is commitied to us (as sub-contractors) using your nominated sub-contract
document which we nomally enter into with the Main Contractors at sub-contract level. However, the
dacument has to be revised fo use similar legal language as the Fidic RED BOOK

Through this letter we reguest yourselves to proceed in undertaking the above revisions OR indeed
pubkication of a separate and aligned document to be usad for the above purpose. It would help if you
providad us with indication of any costs {if any) associated with the foregoing. We are aware however
that copyright of the revised documant will rest with BIDP.

Yours faithfully,

— ¢
\U j Wie7 [cJC

J. T. Moilwa

(Chairman)
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Botswana Institute of Development Professions

Ad-hoc Publications Review Committee

Members:

L Hutchings MBIDP 2005

G Viug MBIDP 2005

D Young MBIDP-Chair 2005

B Alemarumo <Botswana Institute of Engineers 2006>
M Mogomela MBIDP 2007

A M D Allen MBIDP 2007

M G Yates MBIDP 2007

A Hakim MBIDP 2007

U Soderstrom MBIDP 2007

Text received by executive secretary Ellen Tshoganetso

Adopted revisions from CRC meeting 8 #‘ {Bu:oP |Pub5 Iﬁcr}l A "l'f:’

Held on 12fe08

Architect's appointment:

Existing 1980 edition 2001 revision page 14 clause 4.81

4.81 Time charges shall be in accordance with Part 5 except that the time rate for arbitrators shall be not less
than P240.00/hour, with a minimum fee of P720.00.

Proposed:

Time charges shall be in accordance with Part 5 except that the time rate for arbitrators shall be as agreed with '
the arbitrator, with a minimum fee equating to Athree-hour charge. TR \4
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Botswana Institute of Development Professions

Ad-hoc Publications Review Committee ){T , M]’ &6
i~ el ! \lam

Members:

L Hutchings MBIDP 2005

G Viug MBIDP 2005

D Young MBIDP-Chair 2005

B Alemarumo <Botswana Institute of Engineers 2006>
M Mogomela MBIDP 2007

A Hakim MBIDP 2007

U Soderstrom MBIDP 2007

Text received by executive secretary Ellen Tshoganetso
Submission 12fe09 by: G Viug

PRC meeting11ag09

Consultant Appointment: “front page”

I think the wording "the client intends to...." and "the client wishes to appoint....." are too vague. What happens if
afterwards the client says

"Yes, | intended to but | changed my mind?"

It should be something like "This agreement is made between A and B for the purpose of....... in which the
consultant's task will be..........



Submission 31mr09 by: G Viug

Consultant Appointment

Yame Rakhudu pointed out to me a discrepancy in the consultants appointment form. In his case there are rates
given in appendix C. There is no agreement in appendix C other than the rates quoted for various consultants,
partners, draftsmen etcetera.

Clause 5.3 talks about revised rates. First of ali the question is what is the "independent authority"? We should
say either the Government rates or PPADB or what? Secondly what does mean "in line"? Is that & general
provision or does it mean "pro rata"?

the clause can be explained in a number of ways:

When rates are provided they can be adjusted or can they not be adjusted? And if they can be adjusted how can
they be adjusted? When rates are provided how can they increase in long term projects? Do the provided rates
take over from any adjustment?

We must come up with another description.
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AGREEMENT AND SCHEDULE OF CONDITIONS
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This contract is published by the Botswana Institute of Development Professions
and endorsed by the Association of Electrical & Mechanical Contractors of Botswana

1999 edition, Revised 2008
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ARTICLES OF AGREEMENT made this day of 2

Between

of {physical or postal address)
{hereinafter cailed "the Contractor’) of the one part
and

of (physical or postal address)

(hereinafter called “the Sub-Contractor”) of the other part. Q?/

<
between Q‘

(hereinafier called "the Emplayer™) of the one part, and the Contra f the other part,

AND WHEREAS the contractor desires to have executed the vﬁ?(s of which particulars ape88tqut in the attached
schedule (hereinafter referred to as "the subcontract worﬂ?and which form part of thé works dpmprised in and to be
executed tn accordance with the principal contract ( herei,@ er referred to as “the cont acx/vorks and any authorised
variations of the sub-contract works. °J

AND WHEREAS the contractor, prior to the 99!@ erecf, has given the sub-contractor reasonable opportunity of
inspecting all the provisions of the principal ct except the detailed prices of the contractor included in schedules
and bill of quantities, and furthermare, wh it is agreed that the term “the agent” where it appears in this sub-
contract, unless inconsistent with the ¢ in which it is used, shall mean the person appointed by the employer in
terms of the principal confract to act incipal agent for the employer in terms of that contract as defined in 1.4 on

5
page @/
OQ'
2
L8]
&
&
A
&
N
NI
Q\?‘
«2
P
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NOW T IS HEREBY AGREED AS FOLLOWS:

1.

10
N

\'st

&
«6 12
13
14
15

For the consideration hereinafter mentioned, the sub-contractor will execute and complete the sub-contract
works upon and subject to the conditions of this sub-contract.

The contractor will pay the sub-contractor the sum of
S
v
P } hereinafter referred to as “the sub-contract Q-or such other sum as
shall become payable hereunder subject to and at the times and in the manner fied in the conditions of
this sub-contract, and shall be payable to the sub-contractor at 0~\
>
&

The contractor chooses domicitium citandi et executandi for all pu?es of this sub-contract at

00

The sub-contractor chooses domicilium citandi et execu@ for all purposes of this sub-contract at

&
&
The contractor and sub-contractor choose do urn citandi et executandi at their respective addresses
where all notices or processes or both arisi ut of or in connection with this agreement may be validly
delivered to or served on them. Either co ing party may, at any time, by notice to the cther contracting party,
change its domicilium citandi-\et exec@ to some other address, provided that such new address shali be

in the Republic of Botswa@ <

(=)
References in this agreement @%\her document ail be to the latest edition thereof, with all amendments
thereto, at the date for subveﬁkm of the tendf},

RN

The date of issue of a rtificate referred to in this agreement shail be the date on which the certificate is
signed by the party osised in this agreement to issue such certificate and unless the contrary is proved,
the date of signa@e shall be the date appearing on the certific t::l‘B
& -
All referen days shall mean days of twenty-four (24} hourg-duration commencing at midnight (00:00) and
which s% clude non-working days uniess otherwise sta ,3
=)

Th dings of clauses in this sub-contract agreement are for reference purposes only and shall not be
1& into account in construing the content thereof.

Al

A X

A

‘certification’, and ‘issue’ shall connote an act to be carried out in writipg, b

O&Qﬂn this agreement, unless inconsistent with the context, the words ‘not@lotify'. ‘notification’, ‘cerify’,

includes the plural and vice versa, and persons shall include bodies corporalg |,

In this agreement, unless inconsistent with the context, the masculine includegi@ other gender. the singular
A

Any documentation or notice sent by a party in terms of this agreement by prepaid registered post addressed
to the other party at his domicilium et executandi shall be deemed to have reached the other party within
seven {7) days from date of posti

This sub-contract agreement constitutes the whole agreement between the parties and no vanations or
amendments thereto shall have any force or effect unless reduced to writing and signed by both the contractor
and sub-contract,

The only law applicable to this agreement is the law of the Republic of Botswana.

The originat hereof is kept by the person named in the Schedule, but each parly shail be entitled to a real copy
thereof.

© Copynght Ihe Botswana insttute of Development Professions BIDP Subconiract page 3
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16 The following documents comprise the Contract:

This agreement and schedule of conditions.

SIGNED BY THE CONTRACTOR

IN THE PRESENCE OF (Witness Name in Block Letters)

SIGNED BY THE SUB—CONTRACT%‘&

vb\‘d\’\ O ,
QWL%/% IN THE PRESENCE OF (Wiigess Name in Block Letters)

Y
WITNESS SIGNATURES

R N ..0‘« ............................................................... e

WITNESS ARBRESS

_________________ B
3

BIDP Subconiract page 4
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_—

by the emplayer in terms of the principal agreement and named in the sub-contract schedule.

of the principal agreement accepting that final completion of the works has been achieved.

1.3 "CERTIFICATE OF PRACTICAL COMPLETION" means a certificate issued by the agent to the contractopp

terms of the principal agreement confirming that practical completion of the works has been achlequ

1.4 “CONTRACTOR™ means the contracting party so named in the sched e < ‘j @&
S

1.5 “CONTRACTOR'S INSTRUCTIONS" means instruclions issued by the contractor to the s

accordance with the contractor's authority in terms of this agreement. Instructions is:

contractor by agents of the employer shall have no authority unless authorised by

1.6 "DAY" means a calendar day siarting at 00h00 and ending at 24h00 Botswana e

1.7 “DEFECT means any aspect of the works which is not to the reasonabltggtisfacﬁon of the agent and
without limiting the generality of the aforegoing, includes the lack of an esSential element of complete-
ness of any aspect of the worlis | |

Y P ‘) ke T &

18 “EMPLOYER" means the parly 50 named in the schedule , Q-(('

1.9 “FINAL COMPLETION® means the state of completion f&works where in the apinion of the agent the

woiks are complete and free from all patent defgcts ‘.\0
1.10 “INTEREST" means in monetary lerms current b‘z@zéng prime rate plus fwo per cent.

“AGENT" means the architect, the quantity surveyor. engineer or other party appointed as principal 397 ﬁm a

“CERTIFICATE OF FINAL COMPLETION" means a certificate issued by the agent to the contracter in terms

ntractor in

Interpretats

111 “LATENEREFECT® means a defect which ?snnable inspection of the works by the agent would not

disclosg . )
\

>

1.12 “LATENT DEFECTSLIABILITY PE " means the period which begins on the date of commencement of

the consiruction period in terms e principal agreement and terminates five (5) years from the date
the certificate of final complet ‘ :

1.13 "MATERIALS AND GOC%‘means materials and goods delivered io the sub-contractor for inclusion in
the sub-contract wo ether stored on site, adjacent to the site, off site or in transit (o 1he site but
not yet part of the

1.14 “PATENT DE@T‘ means a defect which a reasonable inspection of the works by the agent would
disclose Q’\,

of

115 PAT%DEFECTS LIABILITY PERIOD” means the period commencing on the day after the date of issue
Tt

ificale of practical completion and terrninating at midnight {00:00) ninety {90} days from that

&

A
1(@ “PAYMENT CERTIFICATE means a certificate indicating the amount due and payable by the employer to

A the contractor in terms of the principal agreement

117 “PRACTICAL COMPLETION" means the state of completion whera in the opinion of the agant the warks

@?‘ are substantially complete and can effectively be used for the purpose intended

1.18 “PRACTICAL COMPLETION OF THE SUB-CONTRACT WORKS™ means the state of completion where in

the opinion of the agent the sub-contract works are substantially complete and can efiectively be used

for the purpose intended.

1.19 "PRINCIPAL AGREEMENT" maans the agreement made between the employer and the contractor for the

execution of the works

1.20 "PROGRAMME" means the programme and provision thereta, all as agreed betwean contracier and su
contractor, indicating the dates for commencement, execution, inferim completion and practical comple-
tion of sub-contract works and which is intended to allow the sub-contractor to achieve practical
compietion of the sub-cantract warks s0 as to enable the contractor, in turn to achieve practical
completion of the works within the construction period in terms of the principal agreement.

1.21 "SCHEDULE" means the schedule as attached to this agreement.

b-

1.22 "SETTLEMENT DISCOUNT" means ihe discount to which the contractor is entitted when he pays the sub-

contractor withing the period stipulaled in this agreement, and has the same meaning as "cash dis-
count”.

1.23 “SITE" means the place 5o described in the schedule.

@ Copyright the Bolswana institule of Development Prolessions
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Knowledge of 2
Principal Contract

Execution of the k]
Sub-Contract
wOorks

Clearance of 4
rubbish and
excess material

1.24 “SUB-CONTRACT BILLS CF QUANTITIES" means the document describing and quantifying the sub-
conlract works priced by the sub-contractor in terms of the accepted tender or negotiated sum to
reflect the value of the sub-contract works.

1.25 “SUB-CONTRACT BUDGETARY ALLOWANCE™ means a susm of money provided in the sub-contract
bills of quantities for work intended for execution by the sub-contractor, the exient of which is not
defined.

1.26 “SUB-CONTRACT CONSTRUCTION PERIOD™ means the period of time commencing and ending on the
dates indicated in the schedule and shall include all extensions granted in terms of clause 10.5.

1.27 "SUB-CONTRACT DOCUMENTS /Meah this sub-contract agreement, the drawings and specifications
relating to the sub-contract, the b-k:a piract bills of quantities and such other documents as are
identified in the schedule.

1.28 “"SUB-CONTRACT FINAL ACCOUNT" means the document prepared by the agent in which is
scheduled the valuation of all the varialions to the sub-contract sum in terms of clause 13.16 2
resulting frem contractor's instructions, reflecting the adjusted sub-contract sum which, in theq?
opinion of the agent, is the value of the sub-contract works at final completion. Q-

1.28 “SUB-CONTRACTOR" means the contracling party so described i the schedule. @&

N
1.30 “S5UB-CONTRACTOR PRIME COST AMOUNT" means a sum of money provided i sub-contract
documents for materials and goods to be obtained from a supplier nominated % agent and to be

fixed by the sub-contractor. <
1.31 “SUB-CONTRACT SUM”™ means the value of the sub-contract works ected in the sub-contract
bilts of quantities or other sub-contract tender documents and stak the schedule.

contractor, fogether withr the sub-contractor's temporary as described in the schedule and
detailed in the sub-contract documents and any variatio@ reto in terms of the sub-contract
agreement. Q‘

1.32 "SUB-CONTRACT WORKS™ means that portion of ihe works &ich is fo be executed by the sub-

Sub-contract waorks in the context of the clause in shall further include materials and goods as
defined in clause 1.1.13 as well as materials by cods supplied free or otherwise by the employer

to the sub-contractor. v~
g
1.33 "WORKS” means the works and lem@ works designed by the emplayer, the agent or other
agents of the employer as describ the schedule and detailed in the contract documents and any

vaniations thereto in terms of lhegin ipal agreement.

The sub-contractor shall at all twe entitted to reasonable opportunily of inspecting and acknowledges
that he has inspected all the p ons of the principal contract and shafl be deemead for the purpose of the
succeeding requirements of sub-coniraci te be fully informed regarding all such provisions except the
delailed prices of the col or included in schedules and bills of quantities.

The sub-contractor
this sub-contract j
contractor and

I execute and complete the sub-contract works subject to and in accordance with
respects in conformity with all the reasonable directions and requirements of the
reasonable satisfaction of the contractor ard the agent ar, if no agent is appointed in

terms of the @hcipat contract, then the employer.
e
The 3 ntractor shall dlear away all the rubbish and excess materials resulting from his execution of

the contract works as the work proceeds and upon practicat completion of the sub-comract works
5] leave the sub-contract warks clean and tidy to the reasonable satisfaction of the contracior.

Sub-Contractors 5 6&«51 All the provisions of the principal contrac requiring observance, performance or compliance on the

fiabitity

Indemnity 1)

BIDP Subconiract page 6
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part of the contractor shall be observed, performed and complied with by the sub-contractor in so
far as they relate and apply to the sub-contract works {or any portion of the same)} and are not
repugnant to ar inconsistent with the express provisions of this sub-contract as if all the same were
severally set out herein.

5.2 The sub-contractor shall, subject to 1he exclusions of liability in terms of clauses 6.1.1, 6.1.2 and
6.1.3, assume full responsibility for and hereby dees identify the conractor against any breach, non-
observance or non-performance by the sub-contraclor, his servants or agents of the said provisions
of the principal contract, or any of them; provided that nothing in this sub-contract shall create any

af contract between the sub-contractor and the employer or any other sub-contractor,

6.1.1 The sub-contractor shall and hereby does ingemnify the contractor against any lability, loss. claim
or proceedings whatsoever, whether arising in commocn law or by statute, consequent on
persanal injuries to or the death of any person whomsocever arising out of or In the course of or
caused by the execution of the sub-coniract works unless due to any act or omission of the
employer, the contractor, other sub-contfractors or of their respective servants or agents.

612  The sub-contracior shaill and hereby does indemnify the contractor against any liability, toss, claim
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or proceedings consequent on loss of or damage to any movable or immovable property arising out of
or in the course of or caused by the execution of the sub-contract works and due te any act or
omission of the sub-contractor, his servants or agents, provided that the term “property” for the
purpose of this cauvse 5.1.2 shall exciude the sub-contract works, any temporary works and the
materials and goods intended for incorporation therein,

613  Where, in terms of the principal contract, the toss or damage results from a risk insurable by a policy
insuring fire, riot, strike, malicious damage and special perils as issued by a registered insurer in the
Republic of Botswana and regardiess of the cause of such loss or damage, the contractor does not )
indemnify the employer against such loss of or damage to any structure/s being altered or added 1
pursuance of the principal contract or any part/s of \he contract works handed to or taken over, Q.
for the berefit of the employer before completion of the contract works as a whole or any p
belongirf

sub-contract works forming part of the contract works., Q,

§.1.4  The contractor hereby warranis that the indemnity against any loss or damaggyj the circumstances
referred to in clause 6.1.3 which is provided by the employer shall be in r not only of the
contractor but also of the sub-contractor. o)

)
o

6.2 The sub-contractor shall insure and shall remain insured in respect ublic fiability, common law liability
and, in particular, without limiting the generality of the foregoing, &ens compensation or any other
statute in force for the time being, in respect of injuries to pers \nd!or property, until the issue of the
principal agent certificate of completion of the contract work e amounts stated in the attached
schedule. The public liability, common law liability, or other gplities shall contain causes indemnifying the
contractor against risks arising out of the execution of '?ub—conirad. The provisions of this clause

shall not in any way limit the liabilities assumed by t contracior or the contractor or the indemnities
given by them in terms of clause 6.1.1 v-
©
6.3 The sub-contractor or the contraclor, as the may be, shall provide the other cne of them with proof Certificate of
in the form of a written statement from th rance company concerned that the insurances required msurance

by this sub-contract have been effecte%

e temporary works as defined hereafter} and the materials and Work risk
the sub-contract works and placed on or adjacent 1o the site shall '

be at risk of 1the contractor. all risks of loss or damage insurable under the contract works or

contractor's all insuran icy as effected in terms of the principal contract, except where the

contract is far aneratiq nd/or additions to any existing structures/s or where a part or parts of the

said contract work: stated in the schedule attached ic the principal contract to be required 1o be

pation, before completion of the contract works as a whole in which event the

5 that, under the provisions of the principal contract, the employer shall carry those

risks insur. by a policy insuring fire, explosion, earthquake, riot. strike. malicicus damage and

specia@ds as issued by a registered insurer in the Republic of Botswana.

7], 711 The subcontract works (includ
\_ " goeds intended for incorpora

712 Th ntractor further warrants that, under the provision of the principal contract, any existing
cturefs will be entirely al the risk of the employer.

71 s\@Not\mhstanding ihe provisions of clause 7.1.1 neither the contractor nor the sub-contractor shail in
A any case be liable for any loss or damage to the said sub-contract works, materials or goods:

@c" 7.1.31 caused by an excepted peril as hereinafter defined;

vﬁv- 7132 occurring after the date of the relevant certificate of practical completion or, if earier, the date on
which the contract works are handed over or taken into use or occupation by or for the benefit of
the employer in whole or panl provided that, where the contract works consist of two or more
physically separate structures. the provisions of this sub-clause shall apply oniy to the structure or
structures so cestified or handed over or taken inlo use or occupation and not the remaining
contract works, temporary works, materiais and goods.

7.1.4  Forthe purposes of clause 7.1.1 the term * all risk " includes, but is not restricted to, the risks of
damage by any act or omission of the contractor or any sub-contractor or the employer or the servant
of agernt of any of them and the party at risk shall have no right to recover any part of such or damage
from any other party by reason of any such act or omission the excepted periis are: y ~L

g

7141 any consequence whether direct or indirect or proximate or remote g vasan, act of foreign
enemy. hostlities or warlike operations {whether war be declared or war, mutiny, miitary
rising, insurrection, military or usurped power or martial law or state & geé or any other event or
cause which determine the proclamation or maintenance of martial law or state of siege. any risk or
peril only insurable in the Republic of Botswana by means of a political riot risk insurance palicy
issued by or on bebalf of the Botswana Speciat Risks lnsurance Association; ionizing radiations or
contamination by radio-activity from any nuclear waste from the combustion of nuclear, fuel,
nuclear weapons matenal; cenfiscation, nationalization or requisition or destruction or damage by or
ungder the order of government de jure or de facto or of any public or jocal authority.

7.1.4.2. the design of the contract works including the sub-coniract works or temparary warks by the
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employer or by the employer's servants or agents;

7143  any latent defect in any materials or goods spedcified by trade name in the tender documents,

nsurance 7.2
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743
744
Respansibility for 8 81
plant and other
property
82
&
Variations and 9 6&%1
instructions é
A 911
‘\f.)
év.\ 912
4
«Co
O
<
92

BIDP Subcontract page 8

93

provided that the sub-contractor shall and hereby does cede to the contractor who in turn in
accordance with the provisions of the principal contract will cede to the employer any right of
action that may exist against the supplier and/or manufacturer of such materials or goods;

The sub-coniract works, materials and goods referred to in the clause 7.1 will be included in the
policy of insurance effected in terms of the principal coniract.
The contractor warrants that, under the provisions of the principal cantract, such insurance will be
taken out by the employer where the contract is for alterations and/or additions to any existing
structurefs or where part/s of the contract works are stated in the schedule attached to the principal
contract to be handed over for occupation before practical completion of the contract works as a
whole. I every instance such insurance will be taken out by the contractor.
The policy will be kept in force untii the date of the certificate of practical comptetion of the contract
works or of the final part of the contract works. as the case may be.
The party responsible for insurance is. in terrms of the principal contract, required to provided tn%%
agent with proof in the form of a written stalement from the insurance company concemed th
insurances required by the principal contract have been effected. The contractor shall if
requested by the sub-contractor, confirm in writing that the insurance provisions of the pat
cantract are in effect.

R\%

The contractor warrants that, under the provision of the principal contract, the of reinstate-
ment of any loss or damage not at the sk of the contractor in terms of clause7 X will be bome and
paid by the employer. é@
The contractor wasrrants that where the employer carries the risk i s of the principal contract,
the costs of reinstatemnent will be measured and valued in terms e principal contract and all
payments due to the contracier and the sub-contractos will be ed by the agent in accordance
with the provisions of the principal contract. ,;\

The contractor warrants that, under the provision of gncipal contract, where the contractor
camies the risk and where reinstatement takes pla ¥ insurance monies in respect of such
reinstatement will be held in trust for his benefit rough him for the beneft of the sub-
contractor. Such monies will be paid out in a@ﬁnce with agent certificates.

N
Where reinstatement of damage is requi {\he sub-contractor shall carry cut and complete the
sub-confract works with due diligence, principal contract provides thal a reasonable exten-

sion of time for the completion of t@dnlrad works will be granted by the agent.

Where the contrac! is for alter,
the whole or substantialby
destroyed, then the cont

'(35 andfor additions to the existing struciure and in the event of
ole of the centract works andfor the existing structure being
employment of the confractor under the principal contract may, at
the: option of the emp . be determined by nolice by registered post to the contractor in which
event the contracto similarly getermine the employment of the sub-contractor. In such event
the provisions of ses 24.1 to 24.6 shall apply mutatis mutandis.

The plant and
shall be at

er property belonging to or provided by the sub contractor, his servants or agents
ole risk of the sub-coniractor and any loss or damage to the same caused by the
ubject to the provisions of clause 7, be the sole responsibitity of the sub-contractor

and hereby does indemnify the contractor against any loss, claim or proceeding in respect

e sub-contractor shall insure against any loss or claim as contempated in clause 8.1 and shall, on
request, supply the contractar with proof that such insurance has been eHected.

If the Contractor
requires or authorizes in writing any variations of the sub-contract works; or

issues in writing 1¢ the sub-contracter any instructions of the agent, or if no agent is appointed in
terms of the principal contract, any instructions of ibe employer in relation 1o the sub-contract
works {whether in regard to variations or otherwise howsoever),

then the sub-contractor shall forthwilh comply with and carry out the same in all respects accord-
irgly.

Any verbal instructions, directions or explanations involving a variatiocn given to the sub-contractor or
his foreman by 1he contractor may be confirmed in writing by the sub-contracior to the contractor
and within 7 days thereafier shall be deemed Lo be a variation of the sub-contract works

If compiiance with written instruction, directions or explanalions as aforesaid involves any vanation,
or if work executed by the sub-contractor consequent upon verbal instruclions, directions or
explanations given to the sub-contractor or his foreman by the contractor is subsequenily proved
and involves a variation, then such variation shall be dealt with under the clause 12 as an authorized
extra or omission and the value thereof adjusted in accordance with the relevant payment provisions

D@ Copynght the Botswana Institute of Deveiopment Professions



of this sub-contract.

94 If compliance with written instructions, directions or explanations as aforesaid involves expense or loss
beyond that provided for in or reasonably contemplated by this sub-contract, then, unless the same
were issued owing to some breach of this sub-contract by the sub-contractor the contracter shall avail
himself of his rights under the principal contract to have the amount of such expense or loss ascer-
tained by the agent under the principal contract or by the employer if no agent is appeinted in terms of
the principal contract and the amount s0 ascertained shall be added to the sub-contract sum and
adjusted in accordance with the relevant payment provisions of this sub-contract. Q% //’““‘\

D
10 101 The sub-contractor shali commence and complete the sub-contract works or the respective parts, Q- ( .l/CommenceL
thereof in compliance with the requirements specified in the attached schedule. QO ment and
completion
10..2 The Contractor shall supply the Sub-contractor with a copy of his original works programm&hd advise
the Sub-Contractor thereafter of any subsequent amendments thereio. Q -

10..3 The Sub-Centractor shall commence the Sub-Contract Works on site within 7 day &r receipt by him
of an instruction in writing under this sub-contract from the Contractor to that & " If the Sub-
Contractor has had prior notice of the approximate on site commencement d the Sub-Cantract
Works, he shall proceed with the Sub-Contract Works with due expedition, Cantractor shall inform
the Sub-Contractor in writing of any change in the Contract Works affect he time of commencement
of the Sub-Contract Works and shall amend such time of commence@nt accordingly.

10.4 i the Sub-Contractor fails to comgplete the Sub-Contract Works Qr(y part thereof within the periad
specified or any extended period as hereafter provided, he ay to the Contractor any foss or
damage suffered or incurred by the Contractor and caus the failure of the Sub-contractor as
aforesaid of which loss or damage the Contracter shall e earliest opportunity give reascnable naotice
in writing to the Sub-Contractor thal the same is bei has been suffered or incurred.

10..5 If the Sub-Contract Works or any seclion there‘ﬁ’&! delayed and such delay:

1051 Shall be caused by or be due to any of atters specified in clause 9 or caused by or be due to
any act or omission of the Contracto ‘or any other sub-contractors on the Contract Works and/or
his or their respective servants or s, oF

N

10.5.2 shall be within any of the ca for ‘'which the Contractor would be entitled to obtain an extension of
the period or periods for to mpletion under the principal contract; or

10.5.3 shall be due to any nt@q.causes which the Agent or, if no Agent is appointed in terms of the principal
contract, the Emp@br may under the principal contract consider sufficient:

completion of Sub-Contract Works or each part thereof (as the case may require} and such
or perods shall be the period or periods for completion of the same respectively and
shall be read and construed accordingly; provided that where the provisions of clause 9.1
apply QY extension: of the period or penods for the completion of the Sub-Contract Waorks shall be
gr&d by the Contractor in respect of delays which also affect the duration of the Contract Works
55 an extension has first been granted by the Agent, or if no Ageni is appointed in terms of the
Q&ndpal agreement, then by the Employer. Any dispute in regard to such matiers shall be deemed to be
«6 a dispute within the provisions of clause 30
\Q% 106 immediately upon receipt of the Certificale of Practical Completion by the Contractor, he will send a copy
e thereof to the Sub-Contracior. The Sub-Contractor's work will be deemed to be practicailly complete at
vs\ the day mentioned in the certificate and the Sub-Contractor will enjoy the same rights as the Contractor
QQ\ regarding retention and retum of performance guarantee.
A

then the Contw shall grant a fair and reasanable extension of the said period or periods for

.
g h-—-{ Pl :
ects andV

non -

compliance

0() 107 tmmediately upon receipt of the Certificate of making Good Defects by the Contractor, he will send a

copy thereof the the Sub-Contractor, who will be refieved of all further duties in terms of the Contract.
——

11 111 Al defects, shrinkages or other faults in the Sub-Contract works, which the Contractoffwhether at his
own cost or nat) shall be bound to make good under the principal contract, shall be made good by the
Sub-Contracior within a reasonable time after the receipt by him from the Contractor of the Agent's
written instruction or a copy thereof relating to the same or, if no agent is appointed in terms of the N -
principal contract, the wrtten mstruction of the employer. Where the contractor is required to make good
such defects, shrinkages or other faults but not at his own cost, then the contractor shall secure a
similar benefit to the sub-contracior and shalt account to the sub-contractor for any mongy aciually
received by him in respect of the same, subject to the deduction of a 5 per cent settlement discount as
provided by clause 13.8.

112 if the confractor executes, or has executed any work to the conract works rendered necessary
threugh the default of the sub-contractor or in consequence of defects or faults under clause 11.1, then
the sub-cantractor shail pay to the contractor the cost of such work, If, in lieu of executing such work,
the contractor. after agreement therelo with the sub-contractor, agrees to pay or allow to the employer
ihe value of such work or other agreed sum not exceeding the estimated cost thereof then the sub-
contracior shall pay the same amount 1o the contractor and the contracior shall indemnify the sub-
contracior against any liability ansing oul of the non-execution of his work.
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11.3 If the sub-contractor executes work to of in connection with the sub-contract on the instructions of
the contractor or rendered necessary by reason of any act or omission of the employer or the agent
or the contractor or his agent, including any other sub-contractor appointed in terms of the principal

--gontract, then the contracter shall pay to the sub-contractor the costs of the execution of such

s work.u;t T--

Contra_cl sum: 124'7 12,1 The price of { ib-contract shall be the sum named in the attached schedule or such other sum as
Valuation of Sub - shall béCome payable by reason of any authorized variations or other adjusiments in accordance
Contract works with the provisions of this sub-contract.

of variations
122 The value of any omissions or authorized vanations ordered in accordance with this sub-contract
shatl be valued in accordance with the principals and provisions govemning the valuation of extras,
omissions and vanations contained in the principal contract.

12,3 The sub-contractor shail be given an opportunity of being present when the sub-contract works
including omissions and variations being measu/ed on the contract works to take such notes and
measurements as he may require. Details of final measurements, in accordance with the provision
of the principal contract, shall, in so far as they concemn the sub-contractor works, and upon (N
appiication, be disclosed to the sub-contractor by the contractor at the latter's office. q?

12.4 The provisions of the principal contract governing prime cost amounts and provisionad si ncluding
in bills of quantities shatl apply mutatis mutandis to any prime cost amounts and provig 5uLMS
specified as such in refation to any works, materials or goods comprised in the su tract.

O
Certificates and 13 13.1 The contractor will apply for certificates of payment in terms of t cipal Qa;&ment, )\

payments
13.2 The amecunt applied fer shall, at the date of the aforesaid cerificate, fair@resent. on the basis of
detailed information timeously supplied by the sub-contractor, the val the sub-contract works
and of any variations authorized under this sub-contract then exe and of the materials and
yoods delivered upon the site for use in the sub-contract works. {»

13.3 The contractor shall, 21 the commencement of the sub-col works, advise the sub-contractor of
the daie in the month by which the sub-contractor is to e such detailed information,

13.4 The contractor's application shall in respect of the gb-contract works, only include the value of the
aforesaid matenials and goods as and from sw. as they are reasonably, properly and not
prematurely brought upon the site and then adequately stored and protected agains! weather
and other damages. The contractor shall epRedy in or annex to the said application any representa-
tions of the sub-contractor in regard to é" value.

13.5 After receipl of a certificate ang de@gd supporting statement in accerdance with the provisions of
the principal contract, the contr, r shall disclose 1o the sub-contractor upon application all details
conceming the sub-contract s included in such cedificale and/for statement. Any payments
made to the sub-contracto ermns of this contract shall, except where otherwise herein provided.
be fully in accordance wi stificates and supponing detaled statements issued to the caontractor
by the agent, or if no éﬂl has been appointed under the principal agreement, by the employer.

13.6 No payment sh, come due to the sub-contractar by the cantractor in respect of the sub-contract
uthorized variation thereof until the same shail have been certified by the agent to
employer to the contractor in respect of such works by a certificale issued in

ith the provisions of the principal contract and then only for the amount so certified.

med to be superseded by the requirement thal the contractor shall, exercise his rights to
tain from the employer monthly or other agreed periodic payments in respect of such portions of
o) the sub-contractor works as are completed from momnih to month, or from time to time as the case

«(’/ may be.

O
13.7 ?ﬁent is not employed under the principal contract, the provisions of clause 13.5 and 13.6 shall
eel

L 13.8 Payment of the amouni so certified less the appropriate proportion of retention money (as referred to
C;“ in clause 14) and less a setttement discount a5 recarded in the schedule shall, subject 1o the
\Q provisicns of clause 13,10, be made to the sub-contractor by the contractor in accordance with the
e? orovisions of the principal agreement.

& 13.9 The contractor shal! forfeit the setilement discount as aforesaid if he fails to make payment within
&‘9 the period stipulated in clause 13.8.

13.10 Notwithstanding anything eisewhere provided and without prejudice te any rights the sub-contractor
may have under this sub-contract. the contracior shall be liable to pay the sub-coniractor interest at
the rate of 2 per cent greater than the miimum lending rale charged by commercial banks 1o their
; . clients on the amount certified but not paid. Interest shall become due and payable and be calculated
‘?(UV\/ 1?‘ fram the due date for payment by the contractor ta the sub-contractor, \/L
isputes as to 13.11 If the sub-contractor feels aggrieved by the amount certified by the agent in any certificate or by his
ertificates failure to certify, then, subject to the sub-coniractor giving to the contractor such indemnity and G
security as the contractor shall reasonably require, the contractor shall allow the sub-contractor {if
he so requires) to use the contractor's name and if necessary will join with the sub-contractor as
claimant in any dispute resolution proceedings by the sub-contractor in respect of the said matters
complained of by the sub-contractor. Such praceedings shall be held in accordance with the relevant
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provisions of the principal contract. The provisions of this clause 13.12 shall not affect the sub-
captractor's rights under clause 30.

L k-

i 4

i
13.12 Failure by the contractor to apply for any certificate of payment as provided in clause 13.1, or to make l;l ght of the

payment to the sub-contractor within 14 days after the due date for payment to the contractor by the
employer shall entitle the sub-contractor, on giving 7 days written notice to the contractor, to cease
work under this sub-contract until application shall have been made for such certificate or until such
payment shall have been made te him, as the case may be. The time during which such works shalt be
suspended shall be regarded as an extension of time for cornpletion within the meaning of clause 10

]
and shall not constitute a detay for which the sub-contractor is liable under that clause, or at all. The ,‘S}Q

sub-contractor may avail himself of the provisions of this clause to suspend the execution of the su
contract works without prejudice to his rights to determine his employment under this sub-contra

accordance with the provisions of clause 25, Q,“\
13.13 If after the issue of the fast monthly centificate but before the issue of either the penuttima the final
certificate in accardance with the principal contract, the sub-contractor shall have co d any work
upen the sub-contract works, he may request the contractor in writing to make appli to the agenl
for certificates certifying the value of such work and the coentractor shall make s pplication.
The provisions of this clause 13.14 shall apply to such certificates as if they $ certificates for
payment expressly provided for in the principai contract. o

13.14 If before the issue of a final certificate to the contractor under the pringjgal contract the agent desires to
secure final payment to the sub-contractor on completion of the su@rad works and, in accordance
with and subject to the provisions of the principal contract relating Y Yrime cost amounts and provi-
sional sums, issues a certificate to the sub-contractor, the am%&o certified by the agent as aforesaid
less a settlernent discount as determined by clause 13.8, shi paid to the sub-contractor. In the
absence of any express indemnity or security furnished i s of the abowe provisions, the sub-
contractor shalt be deemed to have automatically inde@d the contractor in accordance with the
requirements hereof upon the acceptance of paymeav prescribed.

N

13.15 In the event of the contraclor having provided &Yut}contractor. by registered post, with the details as
envisaged in clause 12.3 for verification, ti'le?WI sub-contractor shall confirm or set out and substanti-
ale in writing his objection ta the said am. ithin 30 days after being presented therewith. Should
the sub-contractor fail to confirm or set is objection to the amount within the peried stipulated. he
shall thereby forfeit any rights he m. ve to dispute the amouni subsequently cerlified by the ageni
and his failure either to confirm or, to the aforesaid details within the perind stipulated shall be
conclusive proof of his accept of the said details, nobwithsianding anything elsewhere 10 the
conltrary herein contained. Q.()

14 141 While any retention mo 15 held by the employer or invested in a joint account in the name of the

employer and the co of under the principal contract, retention money as certified by the agent shali
also be held on { b-contract works.

142 Where the s ntract sum exceeds P30 000 {Thirty Thousand Pula} and interest is payable by the
employer contractor in terms of the main contract the contractor shall pay the sub-contractor
interest ed on his portion of the relention money in accordance with the precedure prescrbed in
the cipal contract. Payments made in terms of this clause shall not be subject to a less setilernent
di nt in terms of clause 13.8 The contractor, on application, shall make available to the sub-

\,gq ractor such information as shall be necessary to calculate his share of interest.

&
15 ﬁ;‘contractor shall so far as far as he lawfully can at the request and cost of the sub-contractor obtain for
any rights or benefits of the principal contract so far as the same are applicabie to the sub-contract works
?‘\ but not further or otherwise.

\‘\v’ 18 Should the sub-contractor be liable to the contractor in respect of any breach of this sub-contract or other-

«"9 wise for payment of any sum to the contractar arising out of this sub-contract, the coniractor shall give
O written nolice to the sub-contractor within fourteen days of the event giving rise to the liability first ansing. The
2 sub-contractor shall remedy the cause of the liability withing a reasonable pericd of receiving notice, other-

wise the contractor shall be entitled to set off the cost of such remedy against any monies due to the sub-
contracior. The contractor shall not be entitled to set off any cost without firsl giving due notice as aforesaid.

17 The coniractor and the agent {and authorized representative of the contracter and the agent) or, if no agent is
appointed in terms of the principal contract, then the employer or his authorized representatives shali at ali
reascnable times have access to the sub-contract works andfor to the workshops or other places under the
conirol of the sub-contracior where work is being prepared for the sub-contract.

18 The sub-contractor shall not without the written censent of the contractor and the agent or, if no agent is
appointed in terms of the principai contract, then the wntlen consent of the contractor and the employer cede.
assign. sub-let or delegate his obligations or part thereaf under this sub-contract, provided that such consent
shall not be unreasonably withheld to the prejudice of the sub-coniractor and provided funher that any
consent given to the sub-contractor in terms of this clause shall not relieve him of the conditions as set out in
clause 52

19 if and so far as it is s0 provided in the principal contract (but not otherwise) the contracier shall supply at his
own cost all necessary waier, lighting, electric power for hand tools where this can reasonably be made
available on site, walching and attendance for the purpose of the sub-contract works. Subject as aforesaid
the sub-contractor shall make all necessary provision in regard 1o the saig matters and each of them.

Sub-Contrac-.-

tor to suspend

execution of
sub-Contract
works

Special
payment

Final payment
to the Sub-
Contractor

Verification of
final account

Retention
money

’1' Sub-

Contractor's
claim to nght

Set off

-"ACCESS to
work

Assignment or
sub-lefting

—Ald— Provision of

water and
other
attendance

& Copynght Ihe Botswana Instilute of Development Professions BIDP Subconiract page 11

{

i



Temporary
workshops,
sheds and
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Wrongful use of 22
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with property
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Contractor

Insoivency of
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Agent's or
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instruction

Liability of
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"'L:o{em&se provided for in the principal contract, the sub-contractor shall provide at his own

expense afl temporary workshops sheds or other buildings required for his workmen at such places on the

site as the contractor shall appoint and the contractor shall give to the sub-contractor all reasonable
facilities for the erection of the same,

The contractor may, if it be reasonably possible, place at the disposal of the sub-contractor a room in the
contract works which is to be erected under the principai contract without any charge or expense, under
such conditions as may be agrees upon.

if and when a telephone is installed on the site, it shall be availabie for the use of the Sub-Contractor,
provided that he shall be liable to pay for alt his outgoing calls.

The sub-contractor shail provide scaffolding for his own use. the sub-contractor, his employers and
workmen in common with all other persons having the like nght shall for the purpose of the sub-contract
works (but not further or otherwise) nevertheless be entitled to use any scaffolding belonging to or
provided by the contractor while it remains so erected upon the site; provided that such use as aforesaid
shali be on the express condition that no warranty or other liability whatsoever on the part of the contrac-
tor or his other sub-contractor shatl be created or implied in regard ta the fitness, corwdition or suitability of
the said scaffolding.

N

The contractor and the sub-contractor respectively, andlor their respective servants or agents shaluﬁ
wronghully use or interfere with the plant, ways, scaffolding, temporary works, guards, applian

other property respectively belonging to or provided by the other of them or be guitty of any by
infringement of any Act of Pariament or by-law, regulation. order ar ruke made under the s
local or other public or competent authority, provided that nothing herein contained shall
the rights of the contractor or of the sub-contractor in the carrying aut of their respe
contractual duties under this sub-coniract or under the principal contract.

23.1 If the sub-contractor
23.1.1 without reasonable cause wholly suspends the sub-contract efore completion;
23.12 fails to proceed with the sub-contract works with reasonab&skm diligence and expedition;

2313 refuses or to a substantial degree persistently negle@\\er notice in writing from the contractor
1o remove defective work or improper materials,

6
then, if so construcied by the agent or, i no ag appointed, by the employer, the contracior shall

give wriiten and regisiered nolice to the sub aclor of defaull as specified by the agent and if ©
such defauit shall continue for 14 days a ch notice the contractor shall upon further instruc-
tions from the agent, determine the emp ent of the sub-contractas.

232 If the sub-contractor's estate is s.eq?I rated as insolvent, or if, being a company., it is placed in
voluntary or compulsory liguida e contractor shall, upon instruction fram the agent or, if no
agent is appointed, from the oyer by wriiten and registered notice determine the employment of
the sub-contractor under l@. ub-contract.

23.3 Notwithstanding anyt o the contrary herein pravided, nothing contained in this sub-contract shalt
operate to exclud resirict or to affect in any way the obligaticn of the contractor to comply
with the terms nditions of an instruction by the agent or, if no agent is appcinted in terms of
the principal act, then an instruction by the employer under the principal contract, to detesmine
the servi the sub-contractor under this sub-contract.

234 Ifthe Q%onmenl of the sub-contractor under this sub-confract is determined under clause 23.1 or
23 e sub-contractor shall be deemed 1o be in breach of this sub-contract and the contractor
| gnty be liable for:

2@.1 the value, less a settlement discount as recorded in the schedule of any work actually and

Q, property executed and not paid for at the date of such determination, such vatue to be calculated
&6& in accordance wilh clause 12.
N .
cg\ 2342 the value. less a settlement discount, as recorded in the schedule of any unfixed materials and

Determination af 24
Contractors
employiment
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goods delivered upon the site for use in the sub-contract works, the ownership in which has
passed te the employer under the terms of the principal contract;

2343 1the value of any unfixed materials and goods delivered upon the site for use in the sub-contract
works, the ownership in which has not passed to the employer in terms of the principat contract ¥
the Contractor wishes to acquire same. failing which the Sub-contractor shall be at liberty to
rEmMOove same;

and for no ather sum or sums whaiscever. The contractor shall have the right to recaver, or {0
deduct from or set off against any such amount of damage suffered and for of loss and expense
incurred by him by reason of the deterrination of the employment of the Sub-Coniractor under this
sub-contract.

If for any reason the contractor's employment under the principal contract is lawfully determined (whether
by the Contractor or by the Employer and whether due to any default of the Coniractor or otherwise). then
the employment of the Sub-Contractor under this sub-contract shall thereupen also determine and the Sub-
Contractor shall be entitled to be paid:

& Copynght the Botswana Institute of Development Professions



24 1 the value, less a settiement discount as recorded in the Schedule, of the Sub-contraci Works compteted
at the date of such determination, such value 10 be calculated accordand executed but not completed at
the date of such determination, such value to be calculated according to clause 12;

24..3 the value, less a settlement discount as recorded in the Schedule, of any unfixed matenals and goods
delivered upon the site for use in the Sub-Contract works, the ownership in which has passed o the
Employer in terms of the principal contract;

24.4 the cosl, less a settlement discount as recorded in the Schedule, of materiais or goods propery order@ﬁ
and defivered for the Sub-Contraclt Works actually paid for by the Sub-Contractor or of which he is_

legalty bound to take delivery; Q,Q-

24.5 any reasonable cost of removal from the site of his temporary buildings, plant, machinery, a ces,
goods and materials, S

246 any loss or damage caused to the Sub-Contracter owing to such determination as said, provided
that the provisions of this sub-clause 24 6 shall not apply where the employment e Contractor may, .
at the option of the Empioyer, be deterrnined under the principal contract whe contract for ﬁ‘|’,|"|"V\f!\”\t
afterations andfor additions to existing structure, the whole or substantialty ole of the contract ]
warks and/or the existing structure is destroyed and the employment of ontractor is determined C AdS
accordingly. ) ¢ . . - .

25 251 If iHe Conjractor does not pay the Sub-Contractor within the peri

ted in clause 13.8 and thereafter Determination

for ¥ _day€ after writlen notice from the Sub-Contactor fails to amount due in terms of this sub- by Sub-
contract, or if the Contractor's estate is sequestrated as inso or if, being a company, itis placed in Contractor
voluntary or compulsory liquidation, the Sub-Contractor without prejudice to any other rights herein
contained, by written and registered notice determine hg pioyment under this sub-contract. The right

to determine the empioyment of the Sub-Contractor er this sub-contract as hereby conferred may
be exercised irrespective of whether or not the er@yment of the Contracter has been determined
under the principal contract, 00

25.2 Upon such determination the Sub-Contracﬂr\}hail be entitled to be paid in accordance with the
provisions of clauses 24.1 to 24 6, su%‘g to the deduction of the settlement discount as recorded in
the Schedule where applicable. ()

N

26 Where th %B tractor has in terms [+ %pn'ncipal contract been required to provide a performance guarantee Performance
in respech of fhe Sub-contract Wo hen an equivalent perfarmance guarantee, 1o the reasonable satisfac- quarantees
tion of the Contracter. shall on r st be submitted to the Contractor by the Sub-Contractor.

27 Notwithstanding any other edies set down in this agreement, should the Sub-Confractor require a payment Payment
guarantee from the Con 'or, ihen the Contractor shall be obliged to provide such a guarantee prior 1o the guarantees
commencement of i -contract works. The cosi, if any, for such a guarantee shall be for the account of

the Sub-Coniractor, \sovided that the terms of such a guarantee and the cost thereof shall be to the reason-
able satisfactio e Sub-Contractor. The extent of such guarantee shall be ten per cent of the sub-contract
sum or such r amount as may be agreed between the parties, payable on first demand by the Sub-
Contractog, &l not due for payment until 28 days after any payment is due from the Contractor to the Sub-
Contra
Sho e contractor fail 1o provide such guarantee andfor to provide such guarantee at a reasonable cast,

tractor shall provide the Sub-Contracior with sufficient information to enable the Sub-Canfractor to

n such a payment guarantee.

2@ The Contractor shall cede to the Employer any waranty and/er guarantee furnished to him by the Sub- Cessions of
Q?' contractar in relation to the quality of materials, workmanship or any other factor having a bearing on the guarantees
adequacy of the Sub-Contract Works. where the operative period of such wamanty or guarantee extends
beyond the duration of the principal contract. Written and registered notice shail forthwith be given by the
Contractor to the Sub-Contracter of such cession

29 291 Any cessions granted by lr@ractm prior to the signing hereof shalt be recorded on the atlached Cessions
schedule.

s

-,
kY

ractor on any further cessions which. ma'

co not 1o grant cessions to which the Bub-Confractor
may reasonably oy ! aftex paymeni would leave insuffigient funds
according to t thactdr to enable him to pay th cC"‘Bib—Co tractor the ameount vitimately due to the
iatter "

TN

nol unreabonably be withheld, cede, assign or over to any other person or persons whatsoever any

293 Thq@:;iomra br shali not, without the prior written consent of the Contractor, which consent shail
right:

receive paymenl of monies due to him under this sub-contract.
-
294 The Sub-Contractor shall indemnify thie Copiractor against any ioss or damage suffered as a result of
having granted the consent referred td\in dlause 29.3 or having inadvedentty made any payment to he
Sub-Contractor instead of the cessionaly or cessicnaries.
Settlement of
30 301 Should any disagreement between the contractor and the sub-contractor arise out of this agreement, disputes
the architect may delermine such disagreement by a written decision given to the contractor and the
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sub-contracior within fourteen{14) days of a written request so to do.

Such decision shall be final and binding on the parties, unless either party within fourteen{14) days
of receipt thereof disputes the same by notice to the other party and to the architect in which case
the disagreemeni shall be deemed a dispute.

=P Sl

Should the architect fail to give a written decision within the said period of fourteen{14) days, then
either party may within a further fourteen(14) days give nofice to the other party that the disagree-
ment be declared a dispute.

30.2 A dispute may in the first instance be decided by meditation as follows:

30.2.1 should the parties be unable to agree, in writing within fourteen (14) days of the date on which the
dispute is declared, upon the use of meditation as a means of seltling the dispute, or upon the
person to be appoinied by them as a mediator. the dispute shall be resolved by the submission
thereof to arbitration.

o)
ap.2.2 should both parties agree upen mediation, such dispute shall be referred within a further perpd of
fourteen (14) days for opinion to a mediator mutually selected by the parties. The parties & not

be entitled to be represented al such mediation by a practicing advocate or attomey.@@

30.23 the parties shall within fourteen (14} days of the appointment of the mediator or other period
as the mediator considers reasonable submil written represeniation to him. Th$ er the mediator
shall give his opinion in writing on the matter and furnish the contractor a sub-cantractor
each with a copy thereof, provided that the medrator may. in his disael@ﬁnvene a hearing of
the parties and their witnesses, or may hold discussions with either or\ parties, before giving
his opinion, with the objective of reconciling the opposing views. @"

30.2.4 in giving this opinion in writing the mediator shali be deemed to cting as an expert and not as
arbitrator with the proviso that no claim for damages shall bgynade against him at the instance of
gither party for any want of care, skill o diligence in the K cise of his duties

30.2.5 the cost of the mediation and the apportionment the@%hail be determined by the mediator.
30.3 The opinicn of the mediator shail be binding on t ?rties unless either party disputes the opinion of

ihe mediator in wriling to the other party withi y (30) days of the furmishing to them by the
mediatar of his opinion. in which event the &m shall be resolved by the submission thereof to

arbitration.
>
30.4 Where the dispute is submitted to ag&tion, then the arbitration shall ke beld in {ferms of the
Arbitration Act and shall be concdgrtéd in accordance with the current Rules for the Conduct of
Arbitrations published by the iation of Arbitra\ors (Southern Africa) and shall be heard by a
sole arbitrator unless olhenwd@e agreed by the parties.

30.5 The arbitrator shall be. sen by the sub-contractor from a panel of three (3) persons nominated by
the President of th wana Institute of Development Professicns at the writlen request of either
party within seve days of receipt of the notice advising the names of the said panel. Failing this
the President e Botswana Institution of Development Professions shall appoint the arbitrator. The
appointed ator's cost will be divided equally between the parties until the arbitrator decides to
the cant !

o : . . N

06 In bitration proceedings the rights of the parties shall not be prejudiced in any manner whatsc-

@ y anything said or done at the mediation or by the opinion of the mediator.

Sg?'he arbitrator shall have power to open up, review and revise any certificate, opinion, decision.

«Q/ requisition or notice relating to all matters in dispute submitted to him and to determine all such matters

BIDP Subconlract page 14

in the same manner as if no such certificate. opinion, decision, requisition or notice had been issued.

308 Reference to either mediation or to arbitration shall not relieve either parly from any hability for the
due and timeous performance of his obligations in terms af this agreement.
The validity of clause 30 shall not be affected by the cancellation of this agreement inr terms of
ctauses 23. 24 andfor 25,
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Identification particulars of 'the principal contract’ 1 Datel. ... ... 2.
QQ)

2  Employers Y

MAME.L . ottt e oo Q:" ...............

%
&
BOOMESS] . oo v o \\Q, ......................
O
‘\

3 Contrador's Q/Q,

name. . .. ... ... - [

&

address:. . ............ 00, ....................................

4  Nature of the cont(@ﬁorks:
Q_‘O
&
)
5 Locaén of the contract works:
©
O
g

‘Sub-Contract works'

O Amount of insurance shall be:
&
D
Col@ncement and completion

é‘-’o
‘\V‘
4\?‘
,\6
QO

Value of Sub-Contract works: L,
£

Period for payment by the employer to the
contractor:

Oetails of guarantees mutuaily agreed upon by
the canfracting parties:

Details of all cessiens on the principal agreement
granted pror to the signing of tl'la'\s contract:

"

Settlement discount for payment Mthii’k? days
after receipt of payment by contractor:
S~

© Copynght the Botswana Insiute of Development Professions

The items of work comprised in the principal contract which it is agreed the Sub-
Cantractor shall execute are:
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