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ARTICLES OF AGREEMENT mMade this .......o.ccooucreieriomienesssrmsssssnriresocneeses QAY OF o 2 i

(hereinafter called “the Contractor”) of the one part
and

of (physical or postal addres)

{hereinafter called “the Sub-Contractor”) of the other part.

WHEREAS this agreement is supplemental to an agreement (hereinafter referred to as “the principal contract”) made the

{hereinafter called “the empioyer”) of the one part, and the contractor of the other part.

AND WHEREAS the contractor desires to have executed the works of which particulars are set out in the attached schedule
{hereinafter referred to as “the sub-contract works") and which form part of the works comprised in and to be executed in
accordance with the principal contract {hereinafter refermed to as “the contract works”) and any authorised variations of the
sub-contract works.

AND WHEREAS the contractor, prior to the signing hereof, has given the sub-contractor reasonabie opportunity of
inspecting all the provisions of the principal contract except the detailed prices of the contractor included in schedules
and bill of quantities, and furthermore, whereas it is agreed that the term “the agent” where it appears in this sub-
contract, unless inconsistent with the context in which it is used, shail mean the person appointed by the employer in
terms of the principal contract to act as principal agent for the employer in terms of that contract as defined in 1.1 on
page 5.
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NOW IT IS HEREBY AGREED AS FOLLOWS:

1.

10

11

12

13

14

15

For the consideration hereinafter mentioned, the sub-contractor will execute and complete the sub-contract
works upon and subject to the conditions of this sub-contract.

The contractor will pay the sub-contractor the SUM OF ... s

(P s esiisn) hereinafter referred to as “the sub-contract sum” or such other sum as shall
become payable hereunder subject to and at the times and in the manner specified in the conditions of this sub-
contract, and shall be payable to the sub-contractor at

The contractor chooses domicilium citandi et executandi for all purposes of this sub-contract at

The sub-contractor chooses domicilium citandi et executandi for all purposes of this sub-contract at

The contractor and sub-contractor choose domicilium citandi et executandi at their respective addresses where all
notices or processes or both arising out of orin connection with this agreement may be validly delivered to or
served on them. Either contracting party may, at any time, by notice to the other contracting party, change its
domicilium citandi et executandi to some other address, provided that such new address shall be in the Republic of
Botswana.

References in this agreement to other documents shall be to the latest edition thereof, with all amendments
thereto, at the date for submission of the tenders.

The date of issue of any certificate referred to in this agreement shall be the date on which the certificate is
signed by the party authorised in this agreement to issue such certificate and unless the contrary is proved,
the date of signature shall be the date appearing on the certificate.

All reference to days shall mean days of twenty-four (24) hours duration commencing at midnight (00:00) and
which shall include non-working days unless otherwise stated.

The headings of clauses in this sub-contract agreement are for reference purposes only and shall not be
taken into account in construing the content thereof.

In this agreement, unless inconsistent with the context, the words ‘notice’, ‘notify’, ‘notification’, ‘certify’,
‘certification’, and ‘issue’ shall connote an act to be carried out in writing.

In this agreement, unless inconsistent with the context, the masculine includes the other gender, the singular
includes the plural and vice versa, and persons shall include bodies corporate.

Any documentation or notice sent by a party in terms of this agreement by prepaid registered post addressed
to the other party at his domicilium et executandi shall be deemed to have reached the other party within
seven (7) days from date of posting.

This sub-contract agreement constitutes the whole agreement between the parties and no variations or
amendments thereto shall have any force or effect unless reduced to writing and signed by both the contractor
and sub-contractor.

The only law applicable to this agreement is the law of the Republic of Botswana.

The original hereof is kept by the person named in the Schedule, but each party shall be entitled to a real copy
thereof.
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16 The following documents comprise the Contract:

This agreement and schedule of conditions.

SIGNED BY THE CONTRACTOR

IN THE PRESENCE OF (Witness Name in BIock Letters) ..o s s
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SIGNED BY THE SUB-CONTRACTOR

IN THE PRESENCE OF (Witness Name in BIock Leters) ...
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THE AGREEMENT IS SUBJECT TO THE FOLLOWING CONDITIONS:

1 1.1 “AGENT” means the architect, the quantity surveyor, engineer or other party appointed as principai agent  Definitions and
by the employer in terms of the principal agreement and named in the sub-coniract schedule. Interpretation

1.2 “CERTIFICATE OF FINAL COMPLETION” means a certificate issued by the agent to the coniractor in terms
of the principal agreement accepting that final completion of the works has been achieved.

13 *CERTIFICATE OF PRACTICAL COMPLETION” means a certificate issued by the agent to the contractor in
terms of the principal agreement confirming that practical compietion of the works has been achieved

14 ‘CONTRACTOR" means the contracting party so named in the schedule.

15 “CONTRACTOR'S INSTRUCTIONS” means instructions issued by the contractor to the sub-contractor in
accordance with the contractor's authority in terms of this agreement. Instructions issued to the sub-
contractor by agents of the employer shall have no authority unless authorised by the contractor.

16 "DAY" means a calendar day starting at 00h00 and ending at 24h00 Botswana time.

1.7 “DEFECT" means any aspect of the works which is not to the reasonable satisfaction of the agent and
without fimiting the generality of the aforegoing. includes the tack of an eseential element of complete-
ness of any aspect of the works.

18 ‘EMPLOYER" means the party so named in the schedule.

1.8  “FINAL COMPLETION* means the state of compietion of the works where in the opinion of the agent the
works are complete and free from all patent defects.

110 “INTEREST means in monetary terms current bank lending prime rate plus two per cefit.

111 “LATENT DEFECT means a defect which a reasonable inspection of the works by the agent would not
disclose.

1.12 “LATENT DEFECTS LIABILITY PERIOD" meane the pericd which begine on the date of commencement of
the comstruction period in terms of the principal agreement and terminates five (5) years fiom the date of
the certificate of final completion.

113 *MATERIALS AND GOODS" means materials and goods delivered to the sub-contractor for inclusion in
the sub-contract works whether stored on site, adjacent to the site, off site or in traneit to the site but
not yet part of the works.

114 “PATENT DEFECT" means a defect which a reasonable inspection of the works by the agent would disclose.

115 “PATENT DEFECTS LIABILITY PERIOD” means the period commencing on the day after the date of issue
of the certificate of practical completion and terminating at midnight (24h00) ninety (90) days from that date.

116 “PAYMENT CERTIFICATE" means a certificate indicating the amount due and payabie by the employer to
the contractor in terms of the principal agreement.

147 ‘PRACTICAL COMPLETION® means the state of completion where in the opinion of the agent the works
are substantially complete end can effectively be used for the purpose infended.

118 *PRACTICAL COMPLETION OF THE SUB-CONTRACT WORKS™ means the state of compietion where in
the opinion of the agent the sub-contract works are substantially complete and can effectively be used
for the purpose intended.

119 “PRINCIPAL AGREEMENT" means the agreement made between the employer and the contractor for the
execution of the works.

120 *PROGRAMME" means the programme and provision thereto, ali as agreed between contractor and sub-
contractor, indicating the dates for commencement, execution, Interim completion and practical comple-
tion of sub-contract works and which is intended to allow the sub-confractor to achieve practical
completion of the sub-contract worke so as to enable the contractor, in tumn to achieve practical
completion of the works within the construction peried in terms of the principal agreement.

121 *SCHEDULE" means the schedule as attached to ihis agreement.

122 "SETTLEMENT DISCOUNT* means the discount to which the contractor is entitied when he pays the sub-
contractor withing the period stipulated in this agreement, and has the same meaning as “cash dis-
count”.

1.23 *“SITE” means the place so described in the schedule.

124 “SUB-CONTRACT BILLS OF QUANTITIES” means the document describing and quartifying the sub-contract
works priced by the sub-contractor in terms of the accepted tender or negotiated sum to reflect the value of
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the sub-contract works.

125 “SUB-CONTRACT BUDGETARY ALLOWANCE" means a sum of money provided in the sub-contract
bills of quantities for work intended for execution by the sub-contractor, the extent of which is not
defined.

1.26 “SUB-CONTRACT CONSTRUCTION PERIOD” means the period of time commencing and ending on the
dates indicated in the schedule and shall include all extensions granted in terms of clause 10.5.

127 “SUB-CONTRACT DOCUMENTS" mean this sub-contract agreement, the drawings and specifications
relating to the sub-contract, the sub-contract bills of quantities and such other documents as are
identified in the schedule.

128 “SUB-CONTRACT FINAL ACCOUNT" means the document prepared by the agent in which is
scheduled the valuation of all the variations to the sub-contract sum in terms of clause 13.16
resulting from contractor's instructions, reflecting the adjusted sub-contract sum which, in the
opinion of the agent, is the value of the sub-contract works at final completion.

1.29 *“SUB-CONTRACTOR" means the contracting party so described in the schedule.

1.30 “SUB-CONTRACTOR PRIME COST AMOUNT” means a sum of money provided in the sub-contract
documents for materials and goods to be obtained from a supplier nominated by the agent and to be
fixed by the sub-contractor.

131 “SUB-CONTRACT SUM" means the value of the sub-contract works as reflected in the sub-contract
bills of quantities or other sub-contract tender documents and stated in the schedule.

1.32 “SUB-CONTRACT WORKS" means that portion of the works which is to be executed by the sub-
contractor, together with the sub-contractor's temporary works as described in the schedule and
detailed in the sub-contract documents and any variation thereto in terms of the sub-contract
agreement.

Sub-contract works in the context of the clauses herein shall further include materials and goods as
defined in clause 1.1.13 as well as materials and goods supplied free or otherwise by the employer
to the sub-contractor.

1.33 “WORKS" means the works and temporary works designed by the employer, the agent or other
agents of the employer as described in the schedule and detailed in the contract documents and any
variations thereto in terms of the principal agreement.

The sub-contractor shall at all imes be entitied to reasonable opportunity of inspecting and acknowledges
that he has inspected all the provisions of the principal contract and shall be deemed for the purpose of the
succeeding requirements of this sub-contract to be fully informed regarding all such provisions except the
detailed prices of the contractor included in schedules and bills of quantities.

The sub-contractor shall execute and complete the sub-contract works subject to and in accordance with
this sub-contract in all respects in conformity with all the reasonable directions and requirements of the
contractor and to the reasonable satisfaction of the contractor and the agent or, if no agent is appointed in
terms of the principal contract, then the employer.

The sub-confractor shall clear away all the rubbish and excess materials resulting from his execution of
the sub-contract works as the work proceeds and upon practical completion of the sub-contract works
shall leave the sub-contract works clean and tidy to the reasonable satisfaction of the contractor.

5.1 Al the provisions of the principal contract requiring observance, performance or compliance on the
part of the contractor shall be observed, performed and complied with by the sub-confractor in so
far as they relate and apply to the sub-contract works (or any portion of the same) and are not
repugnant to or inconsistent with the express provisions of this sub-contract as if all the same were
severally set out herein.

5.2 The sub-contractor shall, subject to the exclusions of liability in terms of clauses 6.1.1, 6.1.2 and
6.1.3, assume full responsibility for and hereby does identify the contractor against any breach, non-
observance or non-performance by the sub-contractor, his servants or agents of the said provisions
of the principal contract, or any of them; provided that nothing in this sub-contract shall create any privity
of contract between the sub-contractor and the employer or any other sub-contractor.

6.1.1 The sub-contractor shall and hereby does indemnify the contractor against any liability, loss, claim
or proceedings whatsoever, whether arising in common law or by statute, consequent on
personal injuries to or the death of any person whomsoever arising out of or in the course of or
caused by the execution of the sub-contract works unless due to any act or omission of the
employer, the contractor, other sub-contractors or of their respective servants or agents.

6.1.2 The sub-contractor shall and hereby does indemnify the contractor against any liability, loss, claim

or proceedings consequent on loss of or damage to any movable or immovable property arising out of
or in the course of or caused by the execution of the sub-contract works and due to any act or
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6.1.3

6.2

6.3

omission of the sub-contractor, his servants or agents, provided that the term “property” for the purpose of
this clause 5.1.2 shall exclude the sub-contract works, any temporary works and the materials and goods
intended for incorporation therein.

Where, in terms of the principal contract, the loss or damage results from a risk insurable by a policy
insuring fire, riot, strike, malicious damage and special perils as issued by a registered insurer in the
Republic of Botswana and regardless of the cause of such loss or damage, the contractor does not
indemnify the employer against such loss of or damage to any structure/s being altered or added to in
pursuance of the principal contract or any part/s of the contract works handed to or taken over by or
for the benefit of the employer before completion of the contract works as a whole or any property
belonging to the employer or for which the employer is responsible contained in such structure/s or
part/s or against any consequence of any such loss or damage, then the sub-contractor similarly does not
indemnify the contractor for any loss or damage or consequence thereof in respect of the sub-contract
works forming part of the contract works.

The contractor hereby warrants that the indemnity against any loss or damage in the circumstances
referred to in clause 6.1.3 which is provided by the employer shall be in respect not only of the
contractor but also of the sub-contractor.

The sub-contractor shall insure and shall remain insured in respect of public liability, common law liability
and, in particular, without limiting the generality of the foregoing, workmens compensation or any other
statute in force for the time being, in respect of injuries to persons and/or property, until the issue of the
principal agent certificate of completion of the contract works for the amounts stated in the attached
schedule. The public liability, common law liability, or other policies shall contain clauses indemnifying the
contractor against risks arising out of the execution of this sub-contract. The provisions of this clause
shall not in any way limit the liabilities assumed by the sub-contractor or the contractor or the indemnities
given by them in terms of clause 6.1.1.

The sub-contractor or the contractor, as the case may be, shall provide the other one of them with proof
in the form of a written statement from the insurance company concerned that the insurances required
by this sub-contract have been effected.

The sub-contract works (including the temporary works as defined hereafter) and the materials and
goods intended for incorporation in the sub-contract works and placed on or adjacent to the site shall
be at risk of the contractor for all risks of loss or damage insurable under the contract works or
contractor's all insurance policy as effected in terms of the principal contract, except where the
contract is for alteration and/or additions to any existing structures/s or where a part or parts of the
said contract works are stated in the schedule attached to the principal contract to be required to be
handed over for occupation, before completion of the contract works as a whole in which event the
coniractor warrants that, under the provisions of the principal contract, the employer shall carry those
risks insurable by a policy insuring fire, explosion, earthquake, riot, strike, malicious damage and
special perils as issued by a registered insurer in the Republic of Botswana.

The contractor further warrants that, under the provision of the principal contract, any existing
structure/s will be entirely at the risk of the employer.

Notwithstanding the provisions of clause 7.1.1 neither the contractor nor the sub-contractor shall in
any case be liable for any loss or damage to the said sub-contract works, materials or goods:

7:1.3.1 caused by an excepted peril as hereinafter defined;

7132  occurring after the date of the relevant certificate of practical completion or, if earlier, the date on

714

which the contract works are handed over or taken into use or occupation by or for the benefit of
the employer in whole or part provided that, where the contract works consist of two or more
physically separate structures, the provisions of this sub-clause shall apply only to the structure or
structures so certified or handed over or taken into use or occupation and not the remaining
contract works, temporary works, materials and goods.

For the purposes of clause 7.1.1 the term * all risk “ includes, but is not restricted to, the risks of
damage by any act or omission of the contractor or any sub-contractor or the employer or the servant
or agent of any of them and the party at risk shall have no right to recover any part of such or damage
from any other party by reason of any such act or omission the excepted perils are:

7144 any consequence whether direct or indirect or proximate or remote of “war, invasion, act of foreign

enemy, hostilities or warlike operations (whether war be declared or not), civil war, mutiny, military
rising, insurrection, military or usurped power or martial law or state of siege or any other event or
cause which determine the proclamation or maintenance of martial law or state of siege; any risk or
peril only insurable in the Republic of Botswana by means of a political riot risk insurance policy
issued by or on behalf of the Botswana Special Risks Insurance Association; ionizing radiations or
contamination by radio-activity from any nuclear waste from the combustion of nuclear; fuel,
nuclear weapons material; confiscation, nationalization or requisition or destruction or damage by or
under the order of government de jure or de facto or of any public or local authority;

71.42. the design of the contract works including the sub-contract works or temporary works by the
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7143  anylatent defect in any materials or goods specified by trade name in the tender documents,

72

73

7.4

7.41

742

7.4.3

744

8.1

8.2

9.1

9.1.2

9.2

9.3

provided that the sub-contractor shall and hereby does cede to the contractor who in turn in
accordance with the provisions of the principal contract will cede to the employer any right of
action that may exist against the supplier and/or manufacturer of such materials or goods;

The sub-contract works, materials and goods referred to in the clause 7.1 will be included in the
policy of insurance effected in terms of the principal contract.

The contractor warrants that, under the provisions of the principal contract, such insurance will be
taken out by the employer where the contract is for alterations and/or additions to any existing
structure/s or where part/s of the contract works are stated in the schedule attached to the principal
contract to be handed over for occupation before practical completion of the contract works as a
whole. In every instance such insurance will be taken out by the contractor.

The policy will be kept in force until the date of the certificate of practical completion of the contract
works of of the final part of the contract works, as the case may be.

The party responsible for insurance is, in terms of the principal contract, required to provided the
agent with proof in the form of a written statement from the insurance company concemned that the
insurances required by the principal contract have been effected. The contractor shall if so
requested by the sub-contractor, confirm in writing that the insurance provisions of the principal
contract are in effect.

The contractor warrants that, under the provision of the principal contract, the costs of reinstate-
ment of any loss or damage not at the risk of the contractor in terms of clause 7.1 will be borne and
paid by the employer.

The contractor warrants that where the employer carries the risk in terms of the principal contract,
the costs of reinstatement will be measured and valued in terms of the principal contract and all
payments due to the contractor and the sub-contractor will be certified by the agent in accordance
with the provisions of the principal contract.

The contractor warrants that, under the provision of the principal contract, where the contractor
carries the risk and where reinstatement takes place, any insurance monies in respect of such
reinstatement will be held in trust for his benefit and through him for the benefit of the sub-
contractor. Such monies will be paid out in accordance with agent certificates.

Where reinstatement of damage Is required, the sub-contractor shall carry out and compiete the
sub-contract works with due diligence. The principal contract provides that a reasonable exten-
sion of time for the completion of the contract works will be granted by the agent.

Where the contract is for alterations and/or additions to the existing structure and in the event of
the whole or substantially the whole of the contract works and/or the existing structure being
destroyed, then the continued employment of the contractor under the principal contract may, at
the option of the employer, be determined by notice by registered post to the contractor in which
event the contractor may similarly determine the employment of the sub-contractor. In such event
the provisions of clauses 24.1 to 24.6 shall apply mutatis mutandis.

The plant and other property belonging to or provided by the sub contractor, his servants or agents
shall be at the sole risk of the sub-contractor and any loss or damage to the same caused by the
same shall, subject to the provisions of clause 7. be the sole responsibility of the sub-contractor
who shall and hereby does indemnify the contractor against any loss, claim or proceeding in respect
thereof.

The sub-contractor shall insure against any loss or claim as contemplated in clause 8.1 and shall, on
request, supply the contractor with proof that such insurance has been effected.

If the Contractor
requires or authorizes in writing any variations of the sub-contract works; or

issues in writing to the sub-contractor any instructions of the agent, or if no agent is appointed in
terms of the principal contract, any instructions of the employer in relation to the sub-contract
works (whether in regard to variations or otherwise howsoever),

then the sub-contractor shall forthwith comply with and carry out the same in all respects accord-
ingly.

Any verbal instructions, directions or explanations involving a variation given to the sub-contractor or
his foreman by the contractor may be confirmed in writing by the sub-contractor to the contractor
and within 7 days thereafter shall be deemed to be a variation of the sub-contract works.

If compliance with written instruction, directions or explanations as aforesaid involves any variation,
of if work executed by the sub-contractor consequent upon verbal instructions, directions or
explanations given to the sub-contractor or his foreman by the contractor is subsequently proved
and involves a variation, then such variation shall be dealt with under the clause 12 as an authorized
extra or omission and the value thereof adjusted in accordance with the relevant payment provisions
of this sub-contract.
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9.4  If compliance with written instructions, directions or explanations as aforesaid involves expense or loss
beyond that provided for in or reasonably contemplated by this sub-contract, then, unless the same
were issued owing to some breach of this sub-contract by the sub-contractor the contractor shall avail
himself of his rights under the principal contract to have the amount of such expense or loss ascer-
tained by the agent under the principal contract or by the employer if no agent is appointed in terms of
the principal contract and the amount so ascertained shall be added to the sub-contract sum and
adjusted in accordance with the relevant payment provisions of this sub-contract.

10 10.1 The sub-contractor shall commence and complete the sub-contract works or the respective parts Commence-
thereof in compliance with the requirements specified in the attached schedule. ment and
completion

10.2 The contractor shall supply the sub-contractor with a copy of his original works programme and advise the
sub-contractor thereafter of any subsequent amendments thereto.

10.3 The sub-contractor shall commence the sub-contract works on site within 7 days after receipt by him of an
instruction in writing under this sub-contract from the contractor to that effect. If the sub-contractor has had
prior notice of the approximate on site commencement date of the sub-contract Works, he shall proceed with
the sub-contract works with due expedition. The contractor shall inform the sub-contractor in writing of any
change in the contract works affecting the time of commencement of the sub-contract works and shall amend
such ime of commencement accordingly.

104 If the sub-contractor fails to complete the sub-sontract works or any part thereof within the period specified or
any extended period as hereafter provided, he shall pay to the contractor any loss or damage suffered or
incurred by the contractor and caused by the failure of the sub-contractor as aforesaid of which loss or
damage the contractor shall at the earliest opportunity give reasonable notice in writing to the sub-contractor
that the same is being or has been suffered or incurred.

10.5 If the sub-contract works or any section thereof be delayed and such delay:

10.5.1 Shall be caused by or be due to any of the matters specified in clause 9 or caused by or be due to
any act or omission of the contractor and/or any other sub-contractors on the contract works and/or his or
their respective servants or agents; or

1052 shall be within any of the causes for which the contractor would be entitled to obtain an extension of the
period or perieds for the completion under the principal contract; or

1053 shall be due to any other causes which the agent or, if no agent is appointed in terms of the principal
contract, the cmployer may under the principal contract consider sufficient;

then the contractor shall grant a fair and reasonable extension of the said period or periods for completion of
the sub-contract works or each part thereof (as the case may require) and such extended period or periods
shall be the period or periods for completion of the same respectively and this clause shall be read and
construed accordingly; provided that where the provisions of clause 9.1 apply, no extension of the period or
periods for the completion of the sub-contract works shall be granted by the contractor in respect of delays
which also affect the duration of the contract works unless an extension has first been granted by the agent,
or if no agent is appointed in terms of the principal agreement, then by the employer. Any dispute in regard
to such matters shall be deemed to be a dispute within the provisions of clause 30.

106 Immediately upon receipt of the certificate of practical completion by the contractor, he will send a copy
thereof to the sub-contractor. The sub-contractor's work will be deemed to be practically complete at the day
mentioned in the certificate and the sub-contractor will enjoy the same rights as the contractor regarding
retention and return of performance guarantee.

107 immediately upon receipt of the certificate of making good defects by the confractor, he will send a copy
thereof the the sub-contractor, who will be relieved of all further duties in terms of the contract.

11 111 Al defects, shrinkages or other faults in the sub-contract works, which the contractor (whether at his own Defects and
cost or not) shall be bound to make good under the principal contract, shall be made good by the sub- non -
contractor within a reasonable time after the receipt by him from the contractor of the agent's written compliance

instruction or a copy thereof relating to the same or, if no agent is appointed in terms of the principal
contract, the written instruction of the employer. Where the contractor is required to make good such
defects, shrinkages or other faults but not at his own cost, then the contractor shall secure a similar benefit
to the sub-contractor and shall account to the sub-contractor for any money actually received by him in
respect of the same, subject to the deduction of a 5 per cent settlement discount as provided by clause 13.8.

112 If the contractor executes, or has executed any work to the contract works rendered necessary
through the default of the sub-contractor or in consequence of defects or faults under clause 11.1, then
the sub-contractor shall pay to the contractor the cost of such work. If, in lieu of executing such work,
the contractor, after agreement thereto with the sub-contractor, agrees to pay or allow to the employer
the value of such work or other agreed sum not exceeding the estimated cost thereof then the sub-
contractor shall pay the same amount to the contractor and the confractor shall indemnify the sub-
contractor against any liability arising out of the non-execution of his work.

113  If the sub-contractor executes work to or in connection with the sub-contract on the instructions of the
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12.1

122

12.3

124

131

13.2

13.3

13.4

136

13.7

138

13.9

contractor or rendered necessary by reason of any act or omission of the employer or the agent or the
contractor or his agent, including any other sub-contractor appointed in terms of the principal contract,
then the contractor shall pay to the sub-contractor the costs of the execution of such work.

The price of the sub-contract shall be the sum named in the attached schedule or such other sum as
shall become payable by reason of any authorized variations or other adjustments in accordance
with the provisions of this sub-contract.

The value of any omissions or authorized variations ordered in accordance with this sub-contract
shall be valued in accordance with the principals and provisions governing the valuation of extras,
omissions and variations contained in the principal contract.

The sub-contractor shall be given an opportunity of being present when the sub-contract works
including omissions and variations being measured on the contract works to take such notes and
measurements as he may require. Details of final measurements, in accordance with the provisions
of the principal contract, shall, in so far as they concemn the sub-contractor works, and upon
application, be disclosed to the sub-contractor by the contractor at the latter's office.

The provisions of the principal contract governing prime cost amounts and provisional sums including
in bills of quantities shall apply mutatis mutandis to any prime cost amounts and provisional sums
specified as such in relation to any works, materials or goods comprised in the sub-contract.

The contractor will apply for certificates of payment in terms of the principal agreement.

The amount applied for shall, at the date of the aforesaid certificate, fairly represent, on the basis of
detailed information timeously supplied by the sub-contractor, the value of the sub-contract works
and of any variations authorized under this sub-contract then executed and of the materials and
goads delivered upon the site for use in the sub-contract works.

The contractor shall, at the commencement of the sub-contract works, advise the sub-contractor of
the date in the month by which the sub-contractor is to provide such detailed information.

The contractor's application shall in respect of the sub-contract works, only include the value of the
aforesaid materials and goods as and from such time as they are reasonably, properly and not
prematurely brought upon the site and then only if adequately stored and protected against weather
and other damages. The contractor shall embody in or annex to the said application any representa-
tions of the sub-contractor in regard to such value.

After receipt of a certificate and detailed supporting statement in accordance with the provisions of
the principal contract, the contractor shall disclose to the sub-contractor upon application all details
concerning the sub-contract works included in such certificate and/or statement. Any payments
made to the sub-contractor in terms of this contract shall, except where otherwise herein provided,
be fully in accordance with certificates and supporting detailed statements issued to the contractor
by the agent, or if no agent has been appointed under the principal agreement, by the employer.

No payment shall become due to the sub-contractor by the contractor in respect of the sub-contract
works or of any authorized variation thereof until the same shall have been certified by the agent to
be due from the employer to the contractor in respect of such works by a certificate issued in
accordance with the provisions of the principal contract and then only for the amount so certified.

If an agent is not employed under the principal contract, the provisions of clause 13.5 and 13.6 shall
be deemed to be superseded by the requirement that the contractor shall, exercise his rights to
obtain from the employer monthly or other agreed periodic payments in respect of such portions of
the sub-contractor works as are completed from month to month, or from time to time as the case
may be.

Payment of the amount so certified less the appropriate proportion of retention money (as referred to
in clause 14) and less a settlement discount as recorded in the schedule shall, subject to the
provisions of clause 13.10, be made to the sub-contractor by the contractor in accordance with the
provisions of the principal agreement.

The contractor shall forfeit the settiement discount as aforesaid if he fails to make payment within
the period stipulated in clause 13.8.

13.10 Notwithstanding anything elsewhere provided and without prejudice to any rights the sub-contractor

13.11

may have under this sub-contract, the contractor shall be liable to pay the sub-contractor interest at
the rate of 2 per cent greater than the minimum lending rate charged by commercial banks to their
clients on the amount certified but not paid. Interest shall become due and payable and be calculated
from the due date for payment by the contractor to the sub-contractor.

If the sub-contractor feels aggrieved by the amount certified by the agent in any certificate or by his failure
to certify, then, subject to the sub-contractor giving to the contractor such indemnity and security as the
contractor shall reasonably require, the contractor shall allow the sub-contractor (if he so requires) to use
the contractor's name and if necessary will join with the sub-contractor as claimant in any dispute
resolution proceedings by the sub-contractor in respect of the said matters complained of by the sub-
contractor. Such proceedings shall be held in accordance with the relevant provisions of the principal
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contract. The provisions of this clause 13.12 shall not affect the sub-contractor's rights under clause 30.

13.12 Failure by the contractor to apply for any certificate of payment as provided in clause 13.1, or to make
payment to the sub-contractor within 14 days after the due date for payment to the contractor by the
employer shall entitle the sub-contractor, on giving 7 days written notice to the contractor, to cease work
under this sub-contract until application shall have been made for such certificate or until such payment shall
have been made to him, as the case may be. The time during which such works shall be suspended shall be
regarded as an extension of time for completion within the meaning of clause 10 and shall not constitute a
delay for which the sub-contractor is liable under that clause, or at all. The sub-contractor may avail himself
of the provisions of this clause to suspend the execution of the sub-contract works without prejudice to his
rights to determine his employment under this sub-contract in accordance with the provisions of clause 25.

13.13 If after the issue of the last monthly certificate but before the issue of either the penultimate or the final
certificate in accordance with the principal contract, the sub-contractor shall have completed any work
upon the sub-contract works, he may request the contractor in writing to make application to the agent
for certificates certifying the value of such work and the contractor shall make such application.

The provisions of this clause 13.14 shall apply to such certificates as if they were certificates for
payment expressly provided for in the principal contract.

13.14 If before the issue of a final certificate to the contractor under the principal contract the agent desires to
secure final payment to the sub-contractor on completion of the sub-contract works and, in accordance
with and subject to the provisions of the principal contract relating to prime cost amounts and provi-
sional sums, issues a certificate to the sub-contractor, the amount so certified by the agent as aforesaid
less a settliement discount as determined by clause 13.8, shall be paid to the sub-contractor. in the
absence of any express indemnity or security fumnished in terms of the above provisions, the sub-
contractor shall be deemed to have automatically indemnified the contractor in accordance with the
requirements hereof upon the acceptance of payment as prescribed.

13.15 In the event of the contractor having provided the sub-contractor, by registered post, with the details as
envisaged in clause 12.3 for verification, then the sub-contractor shall confirm or set out and substanti-
ate in writing his objection to the said amount within 30 days after being presented therewith. Should
the sub-contractor fail to confirm or set out his objection to the amount within the period stipulated, he
shall thereby forfeit any rights he may have to dispute the amount subsequently certified by the agent
and his failure either to confirm or object to the aforesaid details within the period stipulated shall be
conclusive proof of his acceptance of the said details, notwithstanding anything elsewhere to the
contrary herein contained.

14.1 While any retention money is held by the employer or invested in a joint account in the name of the
employer and the contractor under the principal contract, retention money as certified by the agent shall
also be held on the sub-contract works.

14.2 Where the sub-contract sum exceeds P30 000 (Thirty Thousand Pula) and interest is payable by the

employer to the contractor in terms of the main contract the contractor shall pay the sub-contractor

interest eamed on his portion of the retention money in accordance with the procedure prescribed in
the principal contract. Payments made in terms of this clause shall not be subject to a less settiement
discount in terms of clause 13.8 The contractor, on application, shall make available to the sub-
contractor such information as shall be necessary to calculate his share of interest.

The contractor shall so far as far as he lawfully can at the request and cost of the sub-contractor obtain for him any
rights or benefits of the principal contract so far as the same are applicable to the sub-contract works but not further
or otherwise.

Should the sub-contractor be liable to the contractor in respect of any breach of this sub-contract or other-
wise for payment of any sum to the contractor arising out of this sub-contract, the contractor shall give
written notice to the sub-contractor within fourteen days of the event giving rise to the liability first arising. The
sub-contractor shall remedy the cause of the liability withing a reasonable period of receiving notice, other-
wise the contractor shall be entitled to set off the cost of such remedy against any monies due to the sub-
contractor. The contractor shall not be entitled to set off any cost without first giving due notice as aforesaid.

The contractor and the agent (and authorized representative of the contractor and the agent) or, if no agent is
appointed in terms of the principal contract, then the employer or his authorized representatives shall at all
reasonable times have access to the sub-contract works and/or to the workshops or other places under the
control of the sub-contractor where work is being prepared for the sub-contract.

The sub-contractor shall not without the written consent of the contractor and the agent or, if no agent is
appointed in terms of the principal contract, then the written consent of the contractor and the employer cede,
assign, sub-let or delegate his obligations or part thereof under this sub-contract, provided that such consent
shall not be unreasonably withheld to the prejudice of the sub-contractor and provided further that any
consent given to the sub-contractor in terms of this clause shall not relieve him of the conditions as set out in
clause 5.2.

If and so far as it is so provided in the principal confract (but not otherwise) the contractor shall supply at his
own cost all necessary water, lighting, electric power for hand tools where this can reasonably be made
available on site, watching and attendance for the purpose of the sub-contract works. Subject as aforesaid
the sub-contractor shall make all necessary provision in regard to the said matters and each of them.
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Unless otherwise provided for in the principal contract, the sub-contractor shall provide at his own expense all
temporary workshops sheds or other buildings required for his workmen at such places on the site as the
contractor shall appoint and the contractor shall give to the sub-contractor all reasonable facilities for the
erection of the same.

The contractor may, if it be reasonably possible, place at the disposal of the sub-contractor a room in the
contract works which is to be erected under the principal contract without any charge or expense, under
such conditions as may be agrees upon.

If and when a telephone is installed on the site, it shall be available for the use of the sub-contractor, provided
that he shall be liable to pay for all his outgoing calls.

The sub-contractor shall provide scaffolding for his own use. the sub-contractor, his employers and
workmen in common with all other persons having the like right shall for the purpose of the sub-contract
works (but not further or otherwise) nevertheless be entitied to use any scaffolding belonging to or
provided by the confractor while it remains so erected upon the site; provided that such use as aforesaid
shall be on the express condition that no warranty or other liability whatsoever on the part of the contrac-
tor or his other sub-contractor shall be created or implied in regard to the fitness, condition or suitability of
the said scaffolding.

The contractor and the sub-contractor respectively, and/or their respective servants or agents shall not
wrongfully use or interfere with the plant, ways, scaffolding, temporary works, guards, appliances or
other property respectively belonging to or provided by the other of them or be guilty of any breach or
infringement of any Act of Parliament or by-law, regulation, order or rule made under the same or by any
local or other public or competent authority; provided that nothing herein contained shall prejudice or limit
the rights of the contractor or of the sub-contractor in the carrying out of their respective statuary or
contractual duties under this sub-contract or under the principal contract.

23.1 If the sub-contractor

23.1.1 without reasonable cause wholly suspends the sub-contract works before completion;

23.1.2 fails to proceed with the sub-contract works with reasonable skill, diligence and expedition;
23.1.3

refuses or to a substantial degree persistently neglects after notice in writing from the contractor
to remove defective work or improper materials;

then, if so constructed by the agent or, if no agent is appointed, by the employer, the contractor shall
give written and registered notice to the sub-contractor of default as specified by the agent and if
such default shall continue for 14 days after such notice the contractor shall upon further instruc-
tions from the agent, determine the employment of the sub-contractor.
23.2 If the sub-contractor's estate is sequestrated as insolvent, or if, being a company, it is placed in
voluntary or compulsory liquidation, the contractor shall, upon instruction from the agent or, if no
agent is appointed, from the employer, by written and registered notice determine the employment of
the sub-contractor under this sub-contract.
23.3 Notwithstanding anything to the contrary herein provided, nothing contained in this sub-contract shall
operate to exclude or to restrict or to affect in any way the obligation of the contractor to comply
with the terms and conditions of an instruction by the agent or, if no agent is appointed in terms of
the principal contract, then an instruction by the employer under the principal contract, to determine
the services of the sub-contractor under this sub-contract.

23.4 If the employment of the sub-contractor under this sub-contract is determined under clause 23.1 or
23.2, the sub-contractor shall be deemed to be in breach of this sub-contract and the contractor
shall only be liable for:

23.4.1 the value, less a settiement discount as recorded in the schedule of any work actually and

properly executed and not paid for at the date of such determination, such value to be calculated

in accordance with clause 12.

23.42 the value, less a setflement discount, as recorded in the schedule of any unfixed materials and

goods delivered upon the site for use in the sub-contract works, the ownership in which has

passed to the employer under the terms of the principal contract;

23.4.3 the value of any unfixed materials and goods delivered upon the site for use in the sub-contract

works, the ownership in which has not passed to the employer in terms of the principal contract if

the contractor wishes to acquire same, failing which the sub-contractor shall be at liberty to remove
same,

and for no other sum or sums whatsoever. The contractor shall have the right to recover, or to
deduct from or set off against any such amount of damage suffered and /or of loss and expense
incurred by him by reason of the determination of the employment of the sub-contractor under this sub-
contract.

If for any reason the contractor's employment under the principal contract is lawfully determined (whether
by the contractor or by the employer and whether due to any default of the contractor or otherwise), then the
employment of the sub-contractor under this sub-contract shall thereupon also determine and the sub-contractor
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shall be entitlied to be paid:

241 the value, less a settlement discount as recorded in the schedule, of the sub-contract works completed at
the date of such determination, such value to be calculated accordand executed but not completed at the
date of such determination, such value to be calculated according to clause 12

24.3 the value, less a settlement discount as recorded in the schedule, of any unfixed materials and goods
delivered upon the site for use in the sub-contract works, the ownership in which has passed to the employer
in terms of the principal contract;

24.4 the cost, less a settlement discount as recorded in the schedule, of materials or goods properly ordered and
delivered for the sub-contract works actually paid for by the sub-contractor or of which he is legally bound to
take delivery;

24.5 any reasonable cost of removal from the site of his temporary buildings, plant, machinery, appliances,
goods and materials;

246 any loss or damage caused to the cub-contractor owing to such determination as aforesaid, provided that the
provisions of this sub-clause 24.6 shall not apply where the employment of the contractor may, at the option
of the employer, be determined under the principal contract when, in a contract for alterations and/or
additions to existing structure, the whole or substantially the whole of the contract works and/or the existing
structure is destroyed and the employment of the contractor is determined accordingly.

25 251 |[fthe contractor does not pay the sub-contractor within the period stated in clause 13.8 and thereafter for 7
days after written notice from the sub-contactor fails to pay the amount due in terms of this sub-contract, or
if the contractor's estate is sequestrated as insolvent or if, being a company, itis placed in voluntary or
compulsory liquidation, the sub-contractor may, without prejudice to any other rights herein contained, by
written and registered notice determine his employment under this sub-contract. The right to determine the
employment of the sub-contractor under this sub-contract as hereby conferred may be exercised irrespective
of whether or not the employment of the contractor has been determined under the principal contract.

252 Upon such determination the sub-contractor shall be entitled to be paid in accordance with the provisions of
clauses 24.1 to 24.6, subject to the deduction of the settiement discount as recorded in the Schedule where
applicable.

26  Where the contractor has in terms of the principal contract been required to provide a performance guarantee in
rmmoimmmm,mmanemmpeﬁmm guarantee, to the reasonable satisfaction of the
Contractor, shall on request be submitted to the Contractor by the sub-contractor.

27  Notwithstanding any other remedies set down in this agreement, should the sub-contractor require a payment
guarantee from the contractor, then the contractor shall be obliged to provide such a guarantee prior to the
commencement of the sub-contract works. The cost, if any, for such a guarantee shall be for the account of the
sub-contractor, provided that the terms of such a guarantee and the cost thereof shall be to the reasonable
satisfaction of the sub-contractor. The extent of such guarantee shall be ten per cent of the sub-contract sum or
such other amount as may be agreed between the parties, payable on first demand by the sub-contractor, but not
due for payment until 28 days after any payment is due from the contractor to the sub-contractor.

Should the contractor fail to provide such guarantee and/or to provide such guarantee at a reasonable cost, the
contractor shall provide the cub-contractor with sufficient information to enable the sub-contractor to obtain such a
payment guarantee.

28  The contractor shall cede to the employer any warranty and/or guarantee furnished to him by the sub-contractor in
relation to the quality of materials, workmanship or any other factor having a bearing on the adequacy of the sub-
contract Works, where the operative period of such warranty or guarantee extends beyond the duration of the
principal contract. Written and registered notice shall forthwith be given by the contractor to the sub-contractor of
such cession

29 291 Any cessions granted by the contractor prior to the signing hereof shall be recorded on the attached
schedule.

292 The contractor undertakes to consult the sub-contractor on any further cessions which he may contemplate,
and the contractor further undertakes not to grant cessions to which the sub-contractor may reasonably
object on grounds that such cessions after payment would leave insufficient funds according to the contrac-
tor to enable him to pay the sub-contractor the amount ultimately due to the latter.

293 The sub-contractor shall not, without the prior written consent of the contractor, which consent shall not
unreasonably be withheld, cede, assign or over to any other person or persons whatsoever any rights to
receive payment of monies due to him under this sub-contract.

294 The sub-contractor shall indemnify the contractor against any loss or damage suffered as a result of having
granted the consent referred to in clause 29.3 or having inadvertently made any payment to the sub-
contractor instead of the cessionary or cessionaries.

30 301 Should any disagreement between the contractor and the sub-contractor arise out of this agreement,
the agent may determine such disagreement by a written decision given to the contractor and the sub-
contractor within fourteen (14) days of a written request so to do.
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Such decision shall be final and binding on the parties, unless either party within fourteen (14) days of
receipt thereof disputes the same by notice to the other party and to the agent in which case the
disagreement shall be deemed a dispute.

Should the agent fail to give a written decision within the said period of fourteen (14) days, then either
party may within a further fourteen (14) days give notice to the other party that the disagreement be
declared a dispute.

302 A dispute may in the first instance be decided by meditation as follows:

30.2.1 should the parties be unable to agree, in writing within fourteen (14) days of the date on which the
dispute is declared, upon the use of meditation as a means of settling the dispute, or upon the
person to be appointed by them as a mediator, the dispute shall be resolved by the submission
thereof to arbifration.

30.2.2 should both parties agree upon mediation, such dispute shall be referred within a further period of
fourteen (14) days for opinion to a mediator mutually selected by the parties. The parties shall not
be entitlied to be represented at such mediation by a practicing advocate or attorney.

30.2.3 the parties shall within fourteen (14) days of the appointment of the mediator or such other period
as the mediator considers reasonable submit written representation to him. Thereafter the mediator
shall give his opinion in writing on the matter and furnish the contractor and the sub-contractor
each with a copy thereof, provided that the mediator may, in his discretion, convene a hearing of
the parties and their witnesses, or may hold discussions with either or both parties, before giving
his opinion, with the objective of reconciling the opposing views.

30.2.4 in giving this opinion in writing the mediator shall be deemed to be acting as an expert and not as
arbitrator with the proviso that no claim for damages shall be made against him at the instance of
either party for any want of care, skill or diligence in the exercise of his duties

3025 the cost of the mediation and the apportionment thereof shall be determined by the mediator.

30.3 The opinion of the mediator shall be binding on the parties unless either party disputes the opinion of
the mediator in writing to the other party within thirty (30) days of the fumnishing to them by the
mediator of his opinion, in which event the dispute shall be resolved by the submission thereof to
arbitration.

30.4 Where the dispute is submitted to arbitration, then the arbitration shall be held in terms of the
Arbitration Act and shall be conducted in accordance with the current Rules for the Conduct of
Arbitrations published by the Association of Arbitrators (Southern Africa) and shall be heard by a
sole arbitrator unless otherwise agreed by the parties.

30.5 The arbitrator shall be chosen by the sub-contractor from a panel of three (3) persons nominated by
the President of the Botswana Institute of Development Professions at the written request of either
party within seven (7) days of receipt of the notice advising the names of the said panel. Failing this
the President of the Botswana Institution of Development Professions shall appoint the arbitrator. The
appointed arbitrator's cost will be divided equally between the parties until the arbitrator decides to
the contrary.

30.6 In the arbitration proceedings the rights of the parties shall not be prejudiced in any manner whatso-
ever by anything said or done at the mediation or by the opinion of the mediator.

30.7 The arbitrator shall have power to open up, review and revise any certificate, opinion, decision,
requisition or notice relating to all matters in dispute submitted to him and to determine all such matters
in the same manner as if no such certificate, opinion, decision, requisition or notice had been issued.

30.8 Reference to either mediation or to arbitration shall not relieve either party from any liability for the
due and timeous performance of his obligations in terms of this agreement.
The validity of clause 30 shall not be affected by the cancellation of this agreement in terms of
clauses 23, 24 andl/or 25.
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The tems of work comprised in the principal contract which it is agreed the Sub-
Contractor shall execute are:
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BIDP Publications

Minor works form of contract

Without quantities form of contract

With quantities form of contract

Form of nominated subcontract

Form of domestic subcontract

Electronic forms under a four year licence
Logo for site notice board

Architect instruction pads

Architect's appointment

Consultant's appointment

BIDP regulations for the promotion and conduct of
architectural competitions

Site notice board layouts draft
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Botswana Institute of Development Professions

Consultant appointment

BETWEEN

e S B e e s e e T e e s S e e e s T
................................................................................................................................................................................ THE CLIENT.

b I L A LA e USROS R o= WO, Sy Y~
..................................................................................................................................................................... THE CONSULTANT.
WHEREAS

A. The Client intends to:
.............................................................................................................................................................................. THE PROJECT.
At

.......................................................................................................................................................................... THE LOCATION. 4

B. The Client wishes to appoint the Consultant for the Project and the Consultant has accepted the appointment subject to \

the schedule of conditions which follows this page. \
v
RELATED DOCUMENTS. \
The following documents are deemed to form part of this agreement: \
a) The letter of acceptance. L
b) Schedule of Services. ¢ 5
c) Scale of fees and schedule of payments. i I
d) Additional reference (Where @PPIICADIE): ................c.cooiieeeee oo e e et e ettt eesen s et et r e e esseerans f :
[ i

DATED:
THE CLIENT THE CONSULTANT a‘
WITNESSED:
R Py Ry ety i e A
ATIOIEEY ..o conninosmaininssssmsnss s SR Sirs S s NPT e R S b s A R P e S e
BESaOpHon.: «nanrrn SRR R R R R MR
-
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2.1,
2.2.
2.3.

2.4
25

3.1.

32,

3.3

4.1

42

4.3

SCHEDULE OF CONDITIONS.

DEFINITIONS

Project - is the project, as referred to in the Agreement, for which the consultant will supply
the services.

Services - are the services provided by the Consultant in accordance with Appendix A.

Client - is the party named in the Agreement, who employs the Consultant, as well as the
Legal successors to the Client and permitted assignees.

Consultant - is the party, named in the Agreement, who is employed by the Client.

Party - means the client and / or the Consultant or any other party.

Agreement - is this agreement with all appendices.

Day - is the period between any one midnight and the next.

Month - is the period of one month in accordance with the Gregorian calendar,

commencing with any day of the month and ending at the same day minus one
in the next month.

Currency - means the Botswana Pula.

Agreed
Compensation - means additional sums, which are agreed upon by both parties and which are
payable under the agreement.

INTERPRETATION

The singular includes the plural and visa versa.

The masculine includes the feminine and visa versa.

In the event that there is a conflict between clauses and documents, which form part of the Agreement
(whether they have been attached or not), the last written documents supersede the earlier conflicting one.
This agreement will be subject to the laws of Botswana.

Any question arising out of these Conditions may be referred in writing by consultant or client to the BIDP for
advice provided always that any difference or dispute between them is determined in accordance with Clause
8.

OBLIGATIONS OF THE CONSULTANT

Scope of services
The Consultant shall carry out the services in a professional manner and in accordance with the scope of
services as attached in Appendix A.

Client's property.
Anything supplied by or paid for by the Client, shall remain the property of the Client.

Indemnity insurance
The Consultant shall maintain sufficient indemnity insurance cover to protect the Client's interest.

OBLIGATIONS OF THE CLIENT.

Information.
The Client shall do everything in her power to reduce delays in the obtaining of information by the Consultant,
and shall give her full cooperation in making speedy decisions, when requested in writing by the Consultant.

Equipment and facilities.
The Client shall make available, free of cost to the Consultant, the equipment and facilities as described in
Appendix B.

Client's personnel
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4.4,

4.5

5.

5.2.

5.3.

5.4

5.5.

5.6.

5.7.

5.8.

5.9.

6.1

6.2.

6.3.

In consultation with the Consultant, the Client shall, at her own cost, arrange for the selection and provision of
personnel in her employment to the Consultant in accordance with Appendix B hereof. In connection with the
services to be provided by the Consultant to the Client, the Client's personnel shall take instructions from the
Consultant.

Services by others

The Client shall, at her cost, arrange for the provision of services by others, as described in Appendix B, and
the Consultant shall cooperate with the Suppliers of such services, but shall not be responsible for them or
their performance.

Commitment to pay
The Client shall pay the Consultant on demand the fees, expenses and disbursements due in accordance

with the attached scale of fees and schedule of payments.

PAYMENT

Payment
Payment for the services shall be calculated, charged and paid as set out in Appendix C.

Instalments
If the payment for the services is to be paid in instalments, clearly defined stages of the work must be
identified or a time basis agreed and set out in Appendix C.

Revised rates
Unless otherwise agreed and stated in Appendix C, time rates and mileage rates for vehicles shall be revised
in line with rates issued by an independent authority.

Variations
Where any changes are made to the Consultant’s services, the fees specified in Appendix C shall be varied.

Expenses
The Client shall pay the expenses specified in Appendix C. Expenses other than those specified shall only be

charged with the prior authorisation of the Client.

Disbursements.
The Client shall reimburse the Consultant as specified in Appendix C for any disbursements made on the
Client’s behalf.

Interest on Outstanding Accounts.
Any sums remaining unpaid at the expiry of twenty-eight days from the date of submission of an account shall
bear interest thereafter. Such interest to accrue from day to day at the rate specified in Appendix C.

Payment on Suspension / Termination.

On suspension or termination of the appointment the Consultant shall be entitled to, and shall be paid, fees
for all services provided to that time calculated as incomplete services, and shall be entitled to expenses and
disbursements reasonably incurred to that time.

Sales Tax or VAT.
All fees, expenses and disbursements under the Appointment are exclusive of Sales Tax and VAT. Any Sales
Tax or VAT due on the Consultant’s services will be added and shall be paid by the Client.

LIABILITY

Consultant's Liability

The Consultant shall only be liable to pay compensation to the Client arising out of or in connection with the
Agreement if a breach of Condition 3.1 is established against her. Special liability insurance beyond that
described in Condition 3.3 would be an extra provision.

Client's Liability.
The Client shall be liable to the Consultant if a breach of her duty to the Consultant is established against the
Client.

Compensation.
If it is considered that either party is liable to the other, compensation shall be payable only on the following

terms:
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71

7.2

7.21

722

7.2.3

7.3

7.3.1

7.3.2

7.33

TERMINATION, ABANDONED AND RESUMED WORKS

Termination

An engagement entered into between the consultant and the client may be terminated at any time by
either party on the expiry of reasonable notice, when the consuiltant shall be entitled to remuneration
in accordance with Section 5.

Abandoned works

Where the construction of works is cancelled or postponed on the client's instructions, or the
consultant is instructed to stop work indefinitely at any time, the commission may be deemed to be
abandoned and fees for partial services shall be due.

Notwithstanding Clause 7.2.1, if instructions for the consultant to continue work are not received from
the client six months after such instructions were requested, the commission shall be deemed to have
been abandoned.

Where a commission is abandoned or any part of the works is omitted at any time before completion,
fees for partial service in respect of the whole or part of the works shall be charged for all services
provided with due authority.-

Resumed commissions

If a commission which has been abandoned is resumed without substantial alteration within two years,
any fees paid under Section 7.2 shall rank solely as payments on account towards the total fees
payable on the execution of the works and calculated on their total construction or such other basis
or is agreed in appendix C. \/

. . 1
Where a commission which has been abandoned is resumef] at any time with substantial alteration or

is resumed after two years, any fees paid under Section 7.2 shall be regarded as final payment for the
service originally rendered. The resumed commission shall then be deemed separate, and fees
charg@i accordance with Section these Conditions.

sl - g"_‘.__..__ .

= J
All additional work arising out of a cpmmission which is resumed in accordance with Clause 7.3.1
shall be charged on a time basis.
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6.4.

6.5.

i |

7.2

721

722

723

7.3

7.3.1

732

733

8.1.

8.2.

83.

i) Such compensation shall be limited to the amount of reasonably foreseeable loss and damage suffered
as a result of such breach, but not otherwise.

i) If either party is considered to be liable jointly with third parties to the other, the proportion of compensation
payable by her shall be limited to that proportion of liability which is attributable to her breach.

Duration of Liability.

Neither the Client nor the Consultant shall be considered liable for any loss or damage resulting from any
occurrence unless a claim is formally made on her before the expiry of the relevant period stated in Appendix D or
such earlier date as may be prescribed by Law.

Indemnity.
The Client can request in writing that the Consultant insures against special liability under Clause 6.1. The cost of

such extra insurance shall be at the expense of the Client.

TERMINATION, ABANDONED AND RESUMED WORKS

Termination

An engagement entered into between the consultant and the client may be terminated at any time by either party
on the expiry of reasonable notice, when the consuiltant shall be entitled to remuneration in accordance with
Section 5.

Abandoned works
Where the construction of works is cancelled or postponed on the client's instructions, or the consultant is
instructed to stop work indefinitely at any time, the commission may be deemed to be abandoned and fees for

partial services shall be due.

Notwithstanding Clause 7.2.1, if instructions for the consultant to continue work are not received from the client
six months after such instructions were requested, the commission shall be deemed to have been abandoned.

Where a commission is abandoned or any part of the works is omitted at any time before completion, fees for
partial service in respect of the whole or part of the works shall be charged for all services provided with due
authority.

Resumed commissions

If a commission which has been abandoned is resumed without substantial alteration within two years, any fees
paid under Section 7.2 shall rank solely as payments on account towards the total fees payable on the execution
of the works and calculated on their total construction or such other basis or is agreed in appendix C.

r
Where a commission which has been abandoned is resuyﬁed at any time with substantial alteration or is
resumed after two years, any fees paid under Section 7.2 shall be regarded as final payment f service
originally rendered. The resumed commission shall then be deemed separate, and fees cha a{?n ccordance
with Sectio se Conditions.

All additional work arising out of a commission which is resumed in accordance with Clause 7.3.1 shall be
charged on a time basis.

DISPUTES.

Disputed accounts.

If any item or part of an item in an invoice submitted by the Consultant is contested by the Client, the Client shall
give prompt notice with reasons and shall not delay payment on the remainder of the invoice.

Claims for Loss or Damage.
Subject to Clause 6.4 any claim for loss or damage arising out of breach or termination of the Agreement shall

be agreed between the Client and the Consultant or, failing agreement, shall be referred to arbitration in accor-
dance with Clause 8.3.

Arbitration.

Any dispute or claim arising out of or relating to this Agreement or the breach, termination or invalidity thereof,
shall be settled by arbitration in accordance with the rules stipulated in Appendix D in force at the effective date of
the Agreement.

If no rules are stipulated in Appendix D, the dispute or difference shall be referred to the arbitration of a person to
be agreed between the parties, or, failing agreement within 14 days after either party has given to the other a
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written request to concur in the appointment of an arbitrator, a person to he nominated at the request of either
party by the President of the Botswana Institute of Development Professions. The appointed arbitrator's cost will
be divided equally between the parties until the arbitrator decides to the contrary.

The parties agres to comply with the awards resulting from arbitration and waive their righis to any form of
appeal insofar as such waiver can validly be made.

9. COPYRIGHT.

9.1 Publication.
Unless otherwise specified in Appendix D, the Consultant, either alone or jointly with others, can publish
material relatingto the works and services. Publication shall be subject to approval of the Client if it is within
two years of completion or termination of the services.

92 Copyright.
The Consultant retains copyright of all documents prepared by her. The Client shall be entitled to use them or

copy them only for the works and the purpose for which they are intended, and need not obtain the
Consultant's permission to copy for such use.
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APPENDIX A

Scope of the Work / Services

APPENDIX B
1) Equipment and facilities to be provided by the Client.

APPENDIX C

1) Payment to the Consultant i . .
Fees will be calculated on a time basis if no other method of calculating fees is indicated here, lE wy ?‘w‘{i!‘b-'\-f.k 1‘11_
20 ulE N :

u,yw-mmmmgw ‘b“?”

\

e R e R
4)Expenses o '

5)Disbursements s i o

6) Interest on outstanding fees

The interest rate to be used in clause 5.7 is prime plus 2% unless otherwise specified here:

7) Indemnity Insurance

A policy giving cover of P1,000,000.00 for any one occurrence and in the annual aggregate P1,000,000.00 for any one period
of insurance will constitute sufficient insurance for clause 3.3 unless otherwise specified here:

APPENDIX D

1) Duration of liability

2) Arbitration rules
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Minor works form of contract
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Architect instruction pads
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BIDP minor works labour only form of contract

This form of Agreement and Conditions is designed for use where the contractor is to carry out the
works only and the employer is to procure the construction materials for the works. This form is for
minor buildings works or maintenance works where a specification and/or drawings have been
prepared, which are to be carried out for an agreed lump sump and where an Architect /| Supervising
Officer has been appointed on behalf of the Employer. The Form is not appropriate for works for which
bills of quantities have been prepared or for which a schedule of rates is required for valuing
variations or where the contractor is both procuring the construction materials and carrying out the
works.

This Agreement craete.................dayof o2 e

of (or wixise registered office 1S SRUBEEH ALY ... s s i S s i A T et
(hereinafter called the Employer’) of the one par ...........ecceneeeceenneeesceens

of (or whose registered office is situated at) .............. ....

(hereinafter called the Contractor) of the ONE PAM ..........ccoiiiriiiiree e ca s sae bbb eesssesesssee e sae et sesessssenessssensananen
WHEREAS the Employer wishes the following work

(hereinafter called ‘the Works') to be carried out under the direction of the Architect / supervising officer* and has caused a

specification and/or Drawings numbered ............... fo .................. inclusive (hereinafter called the ‘Contract Drawings') showing and
describing the Works to be prepared:

AND WHEREAS the Specification and/or Contract Drawings have been signed by or on behalf of the parties hereto:

NOW IT IS HEREBY AGREED AS FOLLOWS:
1 For the consideration hereinafter mentioned the Contractor will upon and subject to the Conditions annexed hereto carry out and
complete the Works described in the Specification and/or shown on the Contract Drawing.

2 The Employer will pay the contractor the Sum of .................ccccccceccevivciiicniens (Puceaneeneeee.) OF SUch other sum as shall become payable
at the times and manner specified in the said Conditions for the execution of the works, and will timeously supply to the Contractor the
materials for the works.

3 The term 'Architect/Supervising Officer’ in the said Conditions Shall MEAN .............ccccuivevireeieeeesrereesicssesssessssesesseeeenees. OF i the @VeNt
of hos death or ceasing to be the Architect/Supervising Officer for the purpose of this Contract such other person as the Employer shall
within 14 days of the death or cessation as aforesaid nominate for that purpose PROVIDED that no person subsequently appointed to be

the Architect/Supervising Officer under this Contract shall be entitled to disregard or overrule any certificate or instruction given by the
Architect/Supervising Officer for the time being.

AS WITNESS the hands of the parties hereto
Signed for and on behalf of the Employer in the presence of
[Witness name and signature at left]
[Employer signature at left]
Signed for and on behalf of the Contractor in the presence of
[Witness name and signature at left]

[Contractor signature at left]

* Where the person named is an Architect eligible for ordinary membership of the Botswana Institute of Development Professions (BIDP)
delete 'Supervising officer’; in all other cases delete 'Architect’. Where "Architect' is deleted the expression 'Architect’ shall be deemed to
have been deleted throughout this Agreement
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The conditions hereinbefore referred to

1 The Contracior shall with due diligence and in a good and workmanlike manner carry out and complete the Works Contractor's

to the reasonable satisfaction of the Architect/Supervising Officer. obligation

2 {a)The Architect/Supervising Officer may issue wiitten instructions which the Contractor shall forthwith carry out. If Architect/
instructions are given orally they shall forthwith be confirmed in writing by the Architect/Supervising Officer. Supervising
Officer's

(b)The Architect/Supervising Officer may, withcut invalidating the contract, order an addition to or omission from or Instructions

other change in the Works or the grder or period in which they are to be camied out and any such instruction shall
be valued by the Architect/Supervising Officer on a fair and reasonable basis.

{c) The Architect/Supenvising Officer shall issuve instructions as to the expenditure of any provisional or prime cost Provisional or
sums and such instructions shall be valued on a fair and reasonable basis. Provided that no instruction under this prime Cost
sub-clause shall require the Contractor to enter into a sub-contract for work and materials which does not allow the Sums

Contractor a cash discount of 2.5% if payment is made within fourteen days after the date fixed for payment under
the sub-contract or into a contract of sale which does not allow the contractor a cash discount of 5% if payment is
made within thirty days of the end of the month during which delivery is made.

{d}nstead of the valuation referred to in sub-clauses (b) and {c} hereof, an inclusive price may be agreed between the
Architect/Supervising Officer and the Contractor prior to the contractor camying out any instructions such as
referred to in those sub-clauses.

3 The Contractor shall comply with all notices required by any statute, any statutory instrument, rule or order or any Statutory
regulation or byelaw applicable to the Works.The Contractor shall inform the Employer of fees and charges 1o be Obligations
paid and the Employer shall pay all fees and charges in respect of the Works legally recoverable from him. The Fees and
Contractor shall liaise with the relevant authority in establishing the corner pegs for an undeveloped site, Charges

4 The Contractor shall at all reasonable times keep upon the Works a competent person in charge. Contractor's

Representative

5 The Contractor shall not sub-contract the Works or any part thereof without the written consent of the Sub-
Architect/Supervising Officer which consent shall not unreasonably be witbheld. Contracting

6 (a) The Works may be commenecedon . .......... ... .. ... ... ... and shall Commence-

-ment,
becompleted by .............. ... .. ... Progress and
Completion

{0)The Contractor shall prepare a programme for the works setting out the sequence for delivery of construction
materials by the Employer,

(c) Iif it becomes apparent that the Works will not be completed by the date for completion inserted in sub-clause (a)
hereof (or any extended date inserted therein in accordance with the provisions of this sub-clause) for reasons
beyond the control of the Contractor, then the Contractor shall so notify the Architect/Supervising Officer who shall
extend the time for completion by a reasonable period

{d) If the Works are not completed by the completion date inserted in sub-clause (a} hereof or by any extended
completion date fixed under sub-clause (c} hereof then the Contractor shall pay to the Employer liquidated

damages atthe rate of P........................~...... per calendar day for every day or part of a day during which the
works remain uncompleted.

7 (a) The Coniractor shall be liable for and shall indemnify the Employer against any liability, loss, claim or proceeding Injury to or
whatsoever arising under any statute or at common law in respect of personal injury to or the death of any person Death of
whomsoever arising out of or in the course of or caused by the carrying of the Works unless due to any act or Persons

neglect of the Employer, or of any person for whom the Employer is responsible. Without prejudice to his liability to
indemnify the Emplover the Contractor shall maintain and shall cause any sub-contractor to maintain such
insurances as are necessary to cover the liability of the Contractor or, as the case may be, of such sub-contractor,
in respect of personal injuries or deaths arising out of or in the course of or caused by the carrying our of the
Works. Provided that nathing in this sub-clause contained shall impose any liability on the sub-contractor in respect
of negligence or breach of duty on the part of the Employer, the Contractor, his other sub-contractors or their
respective servants or agents.

{b} The Contractor shall, subject to clause 8, be liable for and indemnify the Employer against and insure and cause Damage to
any sub-contractor to insure against any expense, liability, loss, claim or proceedings in respect of any damage Property
whatsoever to any real or personal property to an amount of P..................~...... for any one

occurrence* insofar as such damage arises out of or in the course of or by reason of the carrying out of the works
and is due to any negligence, omission or default of the Contractor or any person for whom the Contractor is
responsible or of any sub-contractor or person for whom the sub-contractor is responsible,

{c) The Contractor shall produce, and shall cause any subcantractor to produce, such evidence as the employer may Insurance-
reasonably require that the insurances referred to in sub-clauses (a) and (b} hereof have been taken out and are in Persons and
force at all material imes. Property

8 (a} The Works (and the existing structures together with the contents thereot owned by him and for which he is insurance of
responsible)* and all unfixed materials and goods intended for, delivered to, placed on or adjacent to the Warks the Works-

* The cover suggested in 7{b) shouid be reviewed having regard to the nature of the works and the place where they are
to be camied out. An amount of P90,000.00 could be used if this is satisfactory for the insurers.
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and intended therefore (except temporary buildings, plant, tools and equipment owned or hired by the Contractor Fire, etc
or any sub-contractor) shall be at the sole risk of the Employer as regards loss or damage by fire, lightning, Existing
explosion, storm, tempest, flood, bursting or overflowing water tanks, apparatus or pipes, earthquake, aircraft and Structures
other aerial devices or articles dropped therefrom, riot and civil commotion, and the Employer shall maintain

adequate insurance against that risk.

(b} If any loss or damage as referred to sub-clause (a} hereof occurs then the Architect/Supervising Officer shall issue
instructions under Clause 2 as soon as may be practicable.

¢ (a} The Architect/Supervising Officer shall centify the date when in his opinion the Works have been practicalty Practical
completed. Completion
Defects

(b} Any defects, excessive shrinkages or other faults which appear within six (6) months* ... ........ ... ......... Liabikity

of the date of practical completion and are due to matenials or workmanship not in accordance with the contract or
frost occurring before practical completion shall be made good by the Contractor entirely at his own cost unless the
Architect/Supervising Officer shall otherwise instruct.

{c) The Architect/Supervising Officer shall certify the date when in his opinion the Contractor's obligations under this

Clause have been discharged.

10 (a) If the period for completion of the Works exceeds 2 months the Architect/Supervising Officer shall if requested by Payment.
the Contractor at intervals of four weeks calculated from the date for commencement inserted in Clause 6(a) certify Interim
interim payments to the Contractor in respect of the value of the Works executed, including any amounts either Certificate

ascertained or agreed under Clause 2, Retention 5% and the Employer shall pay to the Contractor the amount so
certified within 14 days of the date of the certificate.

{(b)Provided the Contractor shall have supplied ali documentation reasonably necessary for the computation of the Payment-
amount to be certified the Architect/Supervising Officer shall 10 days after the date of practical completion certified Penuitimate
under Clause 9(a) centify payment to the Contractor of an amount not exceeding §5% of the total amount to be paid Certificate

to the Coniractor under the contract including ary amount ascertained or agreed under Clause 2 less only the
amount of any interim payments made under sub-clause (a} hereof and the Employer shail pay to the Contractor
the amount so certified within 14 days of that certificate.

(c) Provided the Contractor shall have supplied all documentation reasonably necessary for the computation of the Payment-
amount 1o be cedified the Architect/Supervising Officer shall 10 days after the date cerlified under Clause 9{(c) Final
issue a final certificate certifying the amount remaining due to the Contractor or due to the Employer as the case Certificate

may be and such sum shall as from the 14th day after the date of the final certificate be a debt payable as the case
may be by the Employer to the Contractor or by the Contractor to the Employer.

11 The Contractor shall be responsible for the supply of safety equipment and apparel for the site Safety
equipment

12  Ifthe Contractor shall make default in any one or more of the following respects, that is to say: Termination
by Employer

{a)f he without reasonable cause wholly suspends the carrying out of the Works before completion thereof, or
(b} if he fails to proceed regularty and diligently with the Warks, or

() If he refuses or persistently neglects to comply with a written notice from the Architect/Supervising Officer requiring
him to remove defective work and by such refusal or neglect the works are materially affected then the
Architect/Supervising Officer may give to him a notice in writing specifying the default either by delivering the same
to him or by sending the same by registered post addressed to the Contractor's last known address and if the
Contractor shall either continue such default for fourteen days after the delivery of such notice or the date of
posting the same as the case may be or shall at any time thereafter repeat such default (whether previously
repeated or not) then the Employer without prejudice to any other rights or remedies, may within ten days after
such continuance ar repetition by notice delivered to the Contractor or sent to him by registered post addressed to
the Contractor's last known address forthwith determine the employment of the Contractor under this contract,
provided that such notice shall not be given unreasonably or vexatiously.

13 Without prejudice 10 any other rights and remedies which the Contractor may possess, if Termination
by Contractor
{(a) The Employer without lawful excuse does not pay to the Contractor the amount dize on any certificate within the
period specified in Clause 10 of these Conditions and continues such default for fourteen days after the delivery to
him or the date of posting by registered post addressed 1o his last known address of a notice from the Contractor
stating that notice of determination under this condition will be served if payment is not made within founteen days
from the date thereof; or

{b) The Employer interferes with or obstructs the issue of any certificate due under this contract; or

(c) The canrying out of the whole or substantially the whole of the uncompleted Works (other than the execution of
work required under Clause 9 of these conditions) is suspended for a continuous period of fifty six days by reason
of:

{) Force majeure, or
(iijLoss or damage occasioned by any one or more of the contingencies referred 1o in Clause 8 of these
conditions, or
(iii) Architect's/Supenvising Officer's instructions issued under Clause 2 of these conditions, or
(iv)The Contractor not having received in due time necessary instructions, drawings, details or levels from the
Architect/Supervising Officer; or
{v) The Contractor not having received in due time necessary construction materials for the works from the
Employer, or
* Strike out the words in brackets in 8(a) in the case of new works
** |f a different period is agreed for 8(b), delete '6’ and substitute the agreed period.
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{d) The Employer becomes bankrupt or makes a composition or arrangement with his creditors or has a winding up
order made, or (except for the purposes of recanstruction a resolution for voluntary winding up passed or a receiver
of manager of his business or undertaking is duly appointad, or possession is taken by or on behalf of the holders
of any debentures secured by a floating charge of any property comprised in or subject to the floating charge, then
the Contractor may thereupon by notice delivered to the Employer or sent by registered post addressed to the
Employers last known address forthwith determine the employment of the Contractor under this contract; provided
that such notice shall not be given unreasonably or vexatiously.

14(a)Should any disagreement between the Contractor and the Employer arise out of this agreement, the

Architect/Supervising Officer may determine such disagreement by a written decision given to the Contractor and
the Employer within fourteen (14} days of a written request 5o to do.

Such decision shall be final and binding on the parties, urless either party within fourteen (14) days of receipt

thereof disputes the same by nofice to the other party and to the agent in which case the disagreement shall be
deemed a dispute.

Shouid the Architect/Supervising Officer fail to give a written decision within the said period of fourteen {14} days,

then either party may within a further fourteen {14) days give notice to the other party that the disagreement be
declared a dispute.

({b)A dispute may in the first instance be decided by mediation as follows:

{) should the parties be unable to agree, in writing within fourteen (14) days of the date on which the dispute is
declared, upon the use of meditation as a means of settling the dispute, or upon the person to be appaointed
by them as a mediator, the dispute shall be resolved by the submission thereof to arbitration.

(ii} should both parties agree upon mediation, such dispute shall be referred within a further period of fourteen
(14) days for opinion to a mediator mutually selected by the parties. The parties shall not be entitied to be
represented at such mediation by a practising advocate or attorney.

(iii} the parties shall within fourteen (14) days of the appointment of the mediator or such other period as the
mediator considers reasonable submit written representation to him. Thereafter the mediator shall give his
opinion in writing on the matter and furnish the contractor and the sub-contractor each with a capy thereof,
provided that the mediator may, in his discretion, convene a hearing of the parties and their withesses, or
may hold discussions with either or both parties, before giving his opinion, with the objective of reconciling
the opposing views.

(iv)in giving this opinion in writing the mediator shall be deemed to be acting as an expert and not as arbitrator
with the proviso that no claim for damages shall be made against him at the instance of either party for any
want of care, skill or diligence in the exercise of his duties

(v)the cost of the mediation and the apportionment thereof shall be determined by the mediator.

(c)The opinion of the mediator shall be binding on the parties unless either party disputes the opinion of the mediator
in writing to the other party within thirty (30} days of the furnishing to them by the mediator of his opinion, in which
event the dispute shall be resolved by the submission thereof to arbitration,

{d) Where the dispute is submitted to arbitration, then the arbitration shall be held in terms of the Arbitration Act and
shall be conducted in accordance with the current Rules for the Conduct of Arbitrations published by the

Association of Arbitrators (Southerm Africa) and shall be heard by a sole arbitrator unless otherwise agreed by the
parties.

(e) The arbitrator shall be chasen by the sub-contractor from a panel of three (3} persons nominated by the President
of the Botswana Institute of Development Professions at the written request of either parly within seven (7} days of
receipt of the notice advising the names of the said panel, Failing this the President of the Botswana Institution of

Development Professions shall appoint the arbitrator. The appointed arbitrator's cost will be divided equally
between the parties until the arbitrator decides to the contrary.

(N Inthe arbitration praceedings the rights of the parties shall not be prejudiced in any manner whatsoever by
anything said or done at the mediation or by the opinion of the mediator.

{g) The arbitrator shall have power to open up, review and revise any cerificate, opinion, decision, requisition or notice
relating to all matters in dispute submitted to him and to determine all such matters in the same manner as if no
such certificate, opinion, decision, requisition or notice had been issued.

{h} Reference to either mediation or to arbitration shall not relieve either party from any liability for the due and timeous
performance of his obiligations in terms of this agreement.

The validity of clause 14 shall not be affected by the cancellation of this agreement in terms of clauses 6, 12 and/or
13.

15 (a) The contractor should allow for the provision of a cash deposit of 10% of the Contract Sum or Bankers Guarantees
(to be approved by the Employer) for a total of 109 of the Contract Sum.

(b} Provision of the surety will be required within 14 days from the acceptance of the tender and wili terminate on the
date of Practical completion of the Works as certified by the Architect/ Supervising Officer.

* delete if clause 15 is not required

BIDF minor works labour onty torm of contract

Dispute
resolution

Provision of
Surety*
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(o szt ,&—ff&‘bww
~Memorandum of Agreement

K} (Consultant appointment)

o
BETWEEN QQ
LV

AQ’ ..... THE CLIENT.

P S ST W @

¥
ooy THE CONSULTANT.
&

WHEREAS o)
A. The Client intends to: O
___________________________________________________________________________________________________________________ L
<
c,Q- THE PROJECT
O"\\ .....................................................
At N
2 (_,‘D
N
...................................................................................... §
Q
[ S THE LOCATION.

O
B. The Client wishes to appoint the Consulﬂ;?for the Project and the Consultant has accepted the appointment subject
to the schedule of conditions which fo!loi@his page.
Q’\
RELATED DOCUMENTS. X,

The following documents are d

d to form part of this agreement:
a) The letter of a
b) Schedule of

ce.
S
c) Scale of fe

scﬁedule of payments. \ "
R rence (where applicable) ; --—/ - S(
<

d) Additional

DA = 0
SIGNEdl |@ .....................................................................................................................................................................
N
S
R "THE CLIENT " THE CONSULTANT
ESSED

BIDP consultant agzeefent 2000-2008 '+——r 7 page
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3.1.

3.2

3.3

a.
4.1

o
&

&

4.3

SCHEDULE OF CONDITIONS.

DEFINITIONS
Project - is the project, as referred to in the Agreement, for which the consuitant will supply ‘b
the services. QQ
Services - are the services provided by the Consultant in accordance with Appendix A. {\/
Client - is the party named in the Agreement, who employs the Consultant, as well as ths,OQ’
Legal successors to the Client and permitted assignees. &
<@
Consultant - is the party, named in the Agreement, who is employed by the Client. AN
Party - means the client and / or the Consultant or any other party. Q,e
Agreement - is this agreement with all appendices. '&
N
Day - is the period between any one midnight and the next. @
Month - is the period of one month in accordance with the Gregorj lendar,
commencing with any day of the month and ending at the e day minus one
in the next month.
-
Currency - means the Botswana Pula. A\

<@
Agreed Q-

Compensation - means additional sums, which are agreed up$® by both parties and which are

payable under the agreement. .0
N
4
INTERPRETATION Q\
NS

The singular includes the plural and visa versa. QEQ
The masculine includes the feminine and visa vefsa.
In the event that there is a conflict between s and documents, which form part of the Agreement
(whether they have been attached or not), t st written documents supersede the earlier conflicting one.
This agreement will be subject to the la otswana.

Any question arising out of these Condi may be referred in writing by consultant or client to the BIDP for
advice provided always that any diﬁe@e or dispute between them is determined in accordance with Clause

8. Qg

X,
OBLIGATIONS OF THE COWLTANT

Scope of services @
The Consultant shall out the services in a professional manner and in accordance with the scope of
services as attache ppendix A.

Client's property @
Anything sup by or paid for by the Client, shall remain the property of the Client.

Indemnity Qrance
The Co ant shall maintain sufficient indemnity insurance cover to protect the Client's interest.
0%

N
{)\g&iATiONS OF THE CLIENT.

Qnformation.

he Client shall do everything in her power to reduce delays in the obtaining of information by the Consultant,
and shall give her full cooperation in making speedy decisions, when requested in writing by the Consultant.

Equipment and facilities.
The Client shall make available, free of cost to the Consultant, the equipment and facilities as described in
Appendix B.

Client’'s personnel

BIDP consultant agreement 2000-2008 Page 2



in consultation with the Gonsultant, the Client shafl, at her own cost, arrange for the selection and_ prov?sion of
personnel in her empioyment to the Consultant in accordance with Appendix B hereof. In conne_ctlon with the
services to be provided by the Consultant to the Client, the Client's personnel shall take instructions from the

Consuitant.

The Client shall, at her cost, arrange for the provision of services by others, as described in Appendix B,
the Consultant shall cooperate with the Suppliers of such services, but shall not be responsible for then'q,
their performance. £
<
45 Commitment to pay ‘0
The Client shall pay the Consultant on demand the fees, expanses and disbursements due in a@ance
with the attached scale of fees and schedule of paymenits. 6\

4.4, Services by others éb

5. PAYMENT @
- &
51. Payment RN
Payment for the services shall be calculated, charged and paid as set outin Appe@x C.
5.2, Instalments 0&
If the payment for the services is to be paid in instaiments, clearly defined @es of the work must be
identified or a time basis agreed and set out in Appendix C. é
53. Revised rates '\?’

Unless otherwise agreed and stated in Appendix C, time rates an @%age rates for vehicles shall be revised
in line with rates issued by an independent authority.
9

54. Variations L
Where any changes are made to the Consultant’s services@ fees specified in Appendix C shall be varied.

o

5.5. Expenses O
The Client shall pay the expenses specified in Appa@: C. Expenses other than those specified shall only be
charged with the prior authorisation of the Client QY

Q

5.6. Disbursements. &
The Client shall reimburse the Consultant a ified in Appendix C for any disbursements made on the
Client’s behalf, *
)
5.7. Interest on Qutstanding Accounts. ¢
Any sums remaining unpaid at the aéry of twenty-eight days from the date of submission of an account shall
bear interest thereafter. Such in to accrue from day to day at the rate specified in Appendix C.

5.8 Payment on Suspension / Ter_r%tion.
On suspension or terminatio@e¥ the appointment the Consultant shall be entitied to, and shall be paid, fees
for ail services provided t t time calculated as incomplete services, and shall be entitied to expenses and
disbursements raason@mcwred to that time.

AN
5.9, Sales Taxor VAT, @
All fees, expensegind disbursements under the Appointment are exclusive of Sales Tax and VAT. Any Sales
Tax or VAT du he Consultant’s services will be added and shall be paid by the Client.

&
6. LJABILI'@

6.1 Congoiant's Liabili
Thel@dnsuitant shall only be liable to pay compensation to the Client arising out of or in connection with the
ment if a breach of Condition 3.1 is established against her. Spacial liability insurance beyond that
taascribed in Condition 3.3 would be an extra provision.

N o
6.2. é’b Client’s Liability.
The Client shall be liable to the Consultant if a breach of her duty to the Consultant is established against the
"@ Client.
O
Q.S. Compensation.
If it is considered that either party is liable o the other, compensation shall be payable only on the following
terms:

BIDP consultant agreasment 2000-2008 Page 3



i} Such compensation shall be limited to the amount of reasonably foreseeable loss and damage
suffered as a result of such breach, but not otherwise.

ii) If either party is considered to be liable jointly with third parties to the other, the proportion of compen-
sation payable by her shall be limited to that proportion of liability which is attributable to her breach,

8.4, Duration of Liability. ch
Neither the Client nor the Consuttant shalt be considered liable for any loss or damage resulting from an}@

occurrence unless a claim is formally made on her before the axpiry of the relevant period stated in App
D or such earlier date as may be prescribed by Law. Q‘)\

6.5. Indemnity, Q
The Client can request in writing that the Consultant insures against special liability under Claus@ . The
cost of such extra insurance shall be at the expense of the Client. Ry

S

7 TERMINATION, ABANDONED AND RESUMED WORKS @Q)

7.1 Termination "\§'
An engagement entered into between the consuitant and the client may be termi at any time by either
party on the expiry of reasonable notice, when the consultant shall be entitled t@muneration in accordance
with Section 5. OO

7.2 Abandoned works &

7.21 Where the construction of works is cancelled or postponed on the cliaﬁ‘s instructions, or the consultant is
instructed to stop work indefinitely at any time, the commission deemed to be abandoned and fees for
partial services shall be due.

9

722 Notwithstanding Clause 7.2.1, if instructions for the consu continue work are not received from the
client six months after such instructions were requested, mmission shall be deemed {0 have been

abandoned. (b.
O

-

N
7.2.3 Where a commission is abandoned or any part of th@brks is omitted at any time before completion, fees for

partial service in respect of the whole or part of t&&:ﬁ(s shall be charged for all services provided with due
authority.

»

&
7.3 Resumed commissions c§\
N

7.31 If a commission which has been abamﬁ is resumed without substantial alteration within two years, any
fees paid under Section 7.2 shall ran& aly as payments on account towards the total fees payable on the
execution of the works and calcula}\@ n their total construction or such other basis or is agreed in appen-

dix C. Q

7.32 Where a commission which h&een abandoned is resumed at any time with substantial ateration or is
resumed after two years, 2 s paid under Section 7.2 shall be regarded as final payment for the service
originally rendered. The med commission shall then be deemed separate, and fees charges in accor-
dance with Section the nditions.

7.3.3 All additional work @ng out of a commission which is resumed in accordance with Clause 7.3.1 shall be
charged on a ti&@asis.
8. pispuTES.Q

8.1.

B.2. @aims for Loss or Damage.
ubject to Clause 6.4 any claim for loss or damage arising out of breach or termination of the Agreement
shall be agreed between the Client and the Consultant or, failing agreement, shali be referred to arbitration in
accordance with Clause 8.3.

2
@. Arbitration,
Any dispute or claim arising out of or relating to this Agreement or the breach, termination or invalidity
theraof, shall be settled by arbitration in accordance with the rules stiputated in Appendix D in force at the

effective date of the Agreement.

BIDP consuttant agresment 2000-2008 Page 4



9.1

9.2

If no rules are stipulated in Appendix D, the dispute or difference shall be referred to the arbitration of a

person to be agreed batwean the parties, or, failing agreement within 14 days after either party has given to
the other a written request to concur in the appointment of an arbitrator, & person to be nominated at the
request of either party by the President of the Botswana Institute of Development Professions. The appointed
arbitrator’s cost will be divided aqually between the parties until the arbitrator decides to the contrary.

The parties agree to comply with the awards resulting from arbitration and waive their rights to any form of (b
appeal insofar as such waiver can validly be made. QQ

COPYRIGHT. Q"k
Q0
Publication. &

Unless otherwise specified in Appendix D, the Consultant, either alone or jointly with others, c@ublish
material relating to the works and services. Publication shall be subject to approval of the Ci@¥ If it is within
two years of completion or termination of the services.

<

Copyright. 4]

The Consultant retains copyright of all documents prepared by her. The Client shalh@&ntitled to use them or
copy them only for the works and the purpose for which they are intended, and ne@’uot obtain the
Consultant's permission te copy for such use.
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APPENDIX A

Scope of the Work / Services

v/—'_'_ = _
APPENDIX C . | | R

M—-\.-\.] \U/I v w-d’L Costed ‘f\, u
1) Payment to the Consultant

— J / &~ Uaraur J —-
{5 er method will be cal i i ise ssecffti m?hTé docm?menim
to (architects appomtment) \\(‘)
e

P QQ
)
s e oS \Cf .
aga

4)Expenseso@,
AN
B,
5) Disbursements Q
)

6) Interest on ou};@gding fees
The interest ratliused in clause Qs.,@? prime plus 2% unless othenmse ot

&

7) Indemnity Insurance ¥ lwv] W‘j cov? far

{f itis not spelledout: re else the i 1,000,000. 00 any one occurence and in the annual ~
aggregate P1,000,000. anyone period of insGrance) LM (4 _ Lw\,{—- LASUA L ALY Lx_; I (_/L/WJ-(
@ & Jos = _ . (
L rese apuaid) hews > #
X
APPENDIX &
N
1) Duranqpf liability
N\ P

L
%) Right to publish
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" . . Oo l
Currentlist-of publieations: \
|
| Minor works form of contract A\
| Without quantities form of contract Qg‘ \
| With quantities form of contract
| Form of nominated subcontract Q"O '
Form of domestic subcontract Xe)
Electronic forms versioa-0-8-4 under a four year licence (B\\-'
. Logo for site notice board ,S_,

| Architect instruction pads
| Architect’s appointment (gdt
Consultant's appointment
BIDP regulations for the promotion and conduct on
architectural competitions 2> !

(]
@ |

Q |
Q Y L\,.\/"-L - - |
The-above are available from the BIDQ}PO Box 827, Gaborone, Shup‘a_PrcreTﬁ—Phﬁane-G}eee '

“Cell 71816811, fax397t18t—— Q&
S :Q I A————————

Site notice board layouts draft

— y.

P

= \& A

This form is published bé@\Botswana Institute of Development Professions
Price Band A &

Agreement betw%g' consultant and client

January 20060‘;dlt|0n revised November 2008

© CopyriQpt the Botswana Institute of Development Professions 2008
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N 2

Agreement and Schedule of Conditions of
Building Sub-contract

T WAl
{Nominated sub-contract, has

2 f“""‘"‘f(. ’
between
and
dated
In respect ot
%
This conract, which is subjec 1o copynight, is by the B Institute of D F
and by the iation of ical & Sub-Ci
2010 editon
ARTICLES OF AGREEMENT made this ... O i i Rt
1

15

18

shall become payable hereunder subject to and at the times and in the manner specified in the conditions of
this sub-contract, and shall be payabie to the sub-Sub-Contracior at

The C chooses domicifum citandi et di for all of this sub-conract at

jparty, change s T citandi
new address shall be in the Republic of Botswana

Mnnmm o oher documen:s shall be o the lates: edition thereod,
mumumnum-umumm

The date of issue of any cerificate referred 1o in this agreement shall be the date on which the cerificam is
signed by the pary authorised in this agreement 10 issue such cerificate and unless the contrary is proved,
the date of signature shall be the date appearing on the certificae.

All eterence 10 days shall mean days of twenty-four (24) hours duration commencing at midnight (00:00)
and which shall include non-working days unless otfherwise siated,

The headings of clauses in this sub-conract agreement are for reference purposas only and shall not be
taken inio account in construing the contem thereol

In this agresement, unless inconsisient with the coniext, the words ‘notice’, ‘notify’, ‘notification’, ‘cartify’,
‘cerification”, and Tssue shall connoie an act to be carmed out in wriing,

In this agreemen!, unless inconsisient with the comtext, the masculine includes the other gender, the
singular indudes. the plural and vice versa, and persons shall indude bodies comporate.

Any documentation or noice sent by a pany in tems of this agreement by prepaid registered post
addressed 10 e other pany at his domiciium e execrand shal be deemed 1o have reached the other
jparty within seven (7) days from date of posting.

This sub-contract the parties and no vanations or

the whole
mmmwbuumuummﬁwmmwmmmm
G and sub-Sub-C:

The ondy law applicable 10 this agreement is the law of the Republic of Botswana.

mnmmlsmmm;xmnnmdmﬂw‘idlm mmmshaﬂhesmlaﬁmqf
copy thereol

7\

The tollewing documems comprise the Conract (dedete which are not apphicabie): T
This ag and of
the Letier of Acceptance,

the Leter of Tender,
the Parscular Condiions,
these General Condigons,

of (physical or postal address)

) of the one part

of (physical or postal address)

(Hereinafier called “the sub-Sub-Contractor) of the other part.

WHEREAS s is i 10 an agr refermed 10 as “the principal contract”)

made the

{hermnafier called “the Employer”) of the one part, and the Contracior of the other part.

AND WHEREAS he Contractor desires 1o have executed the works of which particulars are set oul in the
anached schedule (hersinafier referred 10 as “he sub-contract works™) and which form par of the works comgnised
in and to be executed in accordance with the princpal contract (hereinafter referred to as “the contract works) anid
any authorsed variations of the sub-contract works,

J‘NDM"EREASMW!M priod 10 the signing hereof, has given the Sub-Conwracior reasonable
all the ASd of the pri wwmmmdmmw
“‘h and bills of jtes, and vh it is agreed thal the m °

Mhmn mmmmmnmnmnsm shall mean the person
appainted by the mﬂmmmdhmmmmas « for the Contractor in terms of that
mnmmumma . s he same Eoigirsnee

NOW IT IS HEREBY AGREED AS FOLLOWS:

1 For the the sub-Sub-Contracior will exacute and complete the sub
mmwwsﬂmwmmamm

2. The Sub-Comracior will pay the sub-Sub-Conracior the sum
[ e

referred (o as “the sub-coniract sum” of such other sum as

2

the Schedules
any other documents as specified below

IN THE PRESENCE OF (Winess Name in Block Leners) i b

T S G T I L Ll iiiits roiarebiad s bbb S R Frma ok e FA A1 PR R 14 RN o

SIGNED BY THE SUB-
CONTRACTOR .

IN THE PRESENCE OF (Witness Name in Dlock Leters)

ADDRESS SRR RS R e R e R T e e

. | Conditi

11 Definitions

mwmammmﬁ.mmmmwmwmmx
words and shal have meanings stated. Words indicating persons or paryes inchude

4




corrations and oft legal entites, excapl whera the contex requires othenvise.

111 The Contract i v
LowhL

L1111 "Contract” means . e Agreement, the Letier of Accepiance, Letier of Tender, <=
the Speciication, the Drawings, Schedules, and the furher documens (if any} which are lisied
Conract Agreement of in the Leter of AcCepance.

1112 "Contract Agreement™ means the conract agreement (=
Agreament]

¢+ referred 10 sub-Clause 16 [Contract

1113 "Letier of Acceptance” rnemsmie::erolh!rnaimentm snuneclbylhecm.racta of the Letter of
Tender, incduding any and signed by both
Parties. If there is such letter of acceplance, the exm!ssnm “Lener of Acceplance” means Contract
Agreement and the date of issuing o receiving the Leter of Accepiance means the date of signing
the Coniract Agreement.

1.1.1.4 "Letter of Tender™ means the document entided leter of tender, which e by the Sub-C
and includes the signed offer to the Contractor for the Works.

11.1.5 “Specification” means the document entitied spacification, as induded in the Conrract, and any additions
and modifications 1o the spedfication accordance with the Contract. Such document specifies the
Works. 5

L1116 ings” means the ings of the Works, as included in the Contract, and any addiional and modified
drawings issued by {or on behall of) the Contracior In accordance with the Contract.

1117 "Schedules™ means the d entited by the Sub-Contracior and submited
with the Letier of Tender, as included in Contract Such documen: may include the Bill of Quanities,
data lists, schedules of rates andfor prices.

1118 "Tender" means the Leter of Tender and all other documants which the Sub-Contractor submitied with the
Leter of Tender, as included in the Contract,

1119 "Appendix to Tender" means the compieted pages entited appendix 1o ender which are appended to and
form part of the Leter of Tender.

11110 “Bill of Quantities” and “Daywork Schedule® mean the documents named (if any) which are
comprised in the Schedules.
s £ """:‘ [TEY BN
vy Lo "Lr"r.-\.{_. ,
112 Parties and Parsons '
1121 "Party” means the Contracior or the Sub-Contracior, as the context requires.
# %2 "Contractor” means the person named as ConTacior = == and the legal successors in Gtle o
this person,
1.1.2.3 "Sub-C means the p (s) named as Sub-Contraclor or [oos 2 0 1 and the legal

SUCCESSONS in fitke 10 this person.

1124 “Engineer" means the person appoimed by the Employer 1o act as the 77
the ! = Contract and named in the Appendix 1o Tender, or any other person appointed
ime 1 time by te En'plnyer and notified 10 the Sub-Contractor undu' Sub-Clause 34
f}?epj‘acemem aa‘ the Engn i

# for the purposes of
i from

114 Money and Payments

1141 "Accepted Confract Amount” means the amount accepied in the Letier of Acceplance ko the exscution
and complation of the Works and the remedying ol any defects.

1142 "Contract Price” means the price defined in Sub-Clause 14.1 [The Contract Price], and includes
adjusiments in accordance with the Contract

1143 "Cost" means all expenditure reasonably incumed (or [0 be incured) by the Sub-Contractor, whether on or
off the Site, Including overhead and similar charges, but does not include profit.

1144 "Final Payment Certificate” means the payment cerificale ssued under Sub-Clause 14.13 flssue of Final
— Payment Cerificate].

— b5 "Final means the
Certificate].

defined in SubClause 14.11 [Application for Fnal Payment
114.6 "Foreign Currency” means a cumrency in which part {or all) of the Contract Price is payable, but not the
Local Currency.

1.14.7 "Interim Payment Certificate™ means a payment cerificate issued under Clause 14 [Contract Price and
Payment], other than the Final Payment Cerificate.

1.148 "Lecal Currency™ means the-cumancy.ol tha.lountry. M&
1149 1y Certs means a pay cerlificale issued under Clause 14 [Contract Price and Payment].

11410 “Provisional Sum" means a sum {if any) which is spedfied in the Conract as a provisional sum,
for the execution of any pan of the Works or for the supply ol Plant, Materals of services under
Sub-Clause 13.5 [Provisional Sums].

L1411 “Retention Money" means the accumulated retention moneys which the Contractor retaing under
Sub-Clause 14 3 fAppication for Interim Payment Certificates] and pays under Sub-Clause 149
[Payment of Retention Money].

11412 w " Means a ibmitted by the Sub-C:
Clause 14 [Comract Price and Payment], lor a payment cenlficae.

as part of an application, under

115 Works and Goods

L1151 "Sub-Conwractors Equip means all apy , machinery, vehicles and other mtngs rsqu!rad for
the exzcuumamm»pbenmmmawm mamaremadymgmmydebcs

1152 "Goods" means Sub-Contraclor's Equipment, Materals, Plant and Temporary Works, or any of them as
appropriale.

1153 "Materials” means things of all kinds (other than Plant) intended to lorm o forming part of he Permanent
Works, incuding the supply-only materials {if any) 1o be supplied by the Sub-Coniractor under the
Contract

1154 "Permanent Works™ means the permanent works 10 be execuied by the Sub-Contractor under the
Contract.

1155 "Plam" means the apparatus, machinery and vehices intended 10 lorm or forming part of the Permanent
‘Waorks.

1156 "Section”™ means a part of the Works specdified in the Appendix 1o Tender as a Section {if any).

ll\ub {7\ ]'\q“ {\Jl “'Vrjx:x‘rv{\ﬂhb&;) L 'H’/.\;IL U'“V\}L: ( W A ,'_;A."It. U

1125 "Sub-C means the person named by the Sub-Contracior in the Conract of
appoined fmrn time w time by the Sub-Contractor under Sub-Clause 4.3 [Sub-Contractor's
Representalivef, who acts on behalf of the Sub-Contracior.

1.1 26 “Contractor's Personnel™ means the Engineer, the assisians refermed (o in Sub-Clause 3.2 [Delegation by
the Engineer] and all oher stafl, labour and other empioyees of the Engineer and of the Contractor,
and any other perscnnel notified to the Sub-C . by the C or the Engi -, as
Contractor's Personnel,

1.1.27 “Sub-Contracior's Personng” means the Sub-Contracior's Representative and all personnel whom the
Sub-ConTactor utiises on Site, who may include the s1aff, labour and other employess of the Sub-
Contractor and of each Sub-Contractor; and any other personnel assisting the Sub-Contracior in the
execution of the Works.

11.28 “Sul means any person named in the Contract as a Sub-Conlractor, or any person apgainiad
Contractor, for a par of the Works; and the legal successors in tile to each of these

1129 'DAE‘memsmepersun ﬂ'waewmmsnnamedmm

A V- | 4%
AAA~S Lawe i
Conseils, the i if 1

' {
s - . —~
113 Dafes, Tests Periods and completion
1131 "Base Date” means the daze 28 days prior 10 the laes: date for submission and Completion of the Tender.

1.1.3.2 "Commencement Date"” means the date notified under Sub-Clause 8.1 [Commencement of Works].

1.1.3.3 "Time for Completion* means the time for completing the Works or a Section {as the case may be) under
Sub-Clause 8.2 [Time for Completion], as stated in the Appendix 10 Tender {with any exension
under Sub-Clauze B.4 [Extension of Time for Compietion]), caloulated from the Commencement
Date.

1134 "Tests on Completion” means the tests which are spedfied in the Contract or agreed by both Parties or
instrucied as a Variation, and which are camied out under Clause @ [Tests on Completion] before
the Works or a Section (as the case may be) are laken over by the Contractor

1.1.35 "Taking-Over Certificate” means a cerifficate issued under Clause 10 fContractor's Taking Over|.

1.1.3.6 "Tests after Completion” means the esis (it any) which are spediied in the Contract and which are
camied ot in accordance with the provisions of the Panicudar Conditions after the Works or a
Secion (as the case may be) are taken over by the Contractor.

1137 "Defects Notfication Period” means the period for notifying defects in the Works or a Section {as the
case may be) under Sub-Clause 111 [Completion of Outstanding Work and Remedying Delects],
as siated in the Appendix w0 Tender (with any exiension under Sub-Clause 11.3 [Extension of
Delects Notitication Period]), calculated from the date on which the Works or Section is compleied
as certified under Sub-Clause 10,1 [Taking Over of the Works and Sections].

1.1.3.8 "Performance Certificate™ means the cmricale i1ssued unﬁer SubCIause 11.9 fPerformance Certificate]
7
1139 "day” means a calendar day:an,d. year” means 355 days. \\

N 7

e o

1157 "Temporary Works" means all lemporany works of wmr hntl [w\a than Sub-Contractor's Equiprent)
required on Site for the and Works and the remedying of
any defects.

1.15.8"Works™ means the Parmanent Works and the Temporary Warks, o either of them as appropriate.

11.6 Other Definitions

1161 "Sub-Contractor's Documents” means the calculations, computer programs and other sofware,
drawings, manuals, models and other documents of a technical nawre {§if any) supplied by the Sub-
Contractor under the Contract.

L1862 "Country™ m cwmnr in which the Site {or most of it) is located, where the Permanent Works are 10
be executed; | Baptmasrs—e .

L163 "G means the y and vehicles (if any) made avallable by the
Cmu'acw for the use of the Sub-Comracior in U\e execition of the Works, as stated in the
Spedification; but does not indude Plant which has not been taken over by the Contracios.

1164 "Force Majeure” is defined in Clause 19 [Force Majeure],

1165 "Laws" means all national (or stale) legisiation, sialutes, ondinances and other laws, and regulations and
by taws of any legally constiuned public awhority.

1166 "Performance Security” means the security (or securites, il any) under Sub-Clause 4.2 [Performance
Security].

1167 "Site” means the places where the Permanent Works are 1o be execuied and to which Plant and Matenials
are 10 be defivered, and any other places as may be specified in the Contract as forming part of the
She.

1168 "Unt ble” means not
submission of the Tender,

by an experience Sub-Contractor by the date for

1165 "Variation” means any change o the Works, which is instrucied or approved as a vadaton under Clause
13 Marations and Adusiments].

Mot N Sl \L\Lrvuul,-(.-q

\N'ha'ever rhe*-e Conditions provide for the giving or issuing of approvals, cerfificates. consents,

notices and , hese o ications shall be;

(a) in writing and delivered by hand (against receipt), sant by mail or courier, or ransmitted
using any of the agreed sysiems of electronic ransmission as staed in the Appendix o
Tander, and

(b} thelivered, sent or ransmilled (o the address lor the recipient's communicasions as stated in

]



. the Appendix 10 Tender. However:

[ if the recipient gives notice of ancther address, communicadons shall
w._ far ha deliversd o
(i} it the reciplent has not staed when appr or consent, it

mvbem'omemmmwrﬂchm:eqmmlssum

. certificales, and de: imad shall not be by withheld or defayed. Whan
ncm.e;smmqu the cenifier shall send a copy 1o the other Parly. When a notice is issued to
a Party, by the other Party or the Engineer, a copy shall be sent 10 the Engineer or the other Party, as the
I:Is!mn-rlr

(PR bk K oA ) Mok (MY

reasonabledmes: | L..‘-\:W(LVT

| o - szt - + sl 2 if & Pany becomes aware ol an ermor or detect of a ical nature in a d which was p for
| use in executing the mam%lumhdwmmmmfwmsa.lchermrcrdelrrt
| ’ A0 Py o
| 19  Delayed Drawings or instructions
S L mmmmmmh r T S B whenever the Works
PP j L—. . are liely 10 be delayed or il anmy dramng o is not issued w© the Sub
.V_?.t,'-’"'“jw' . w mmammmmmmrhmwmmmu

necessary drawing of insirucion, deails of why and by when it should be issued, and details of the natune
and amount ol the delay or disnuption lkely (o be sufferad if [ s ke

L il € o o
15 mﬂm
The documents forming the Contract are 10 be taken as mutually explanatory of one another. For the Imemmmumrsdéwmmtmtasammkmamofm

!" Wusdhwmﬁmﬂgmmwd wﬂuﬁnm £ with the
1 m%ﬁ% T A ¢4 v{cwu.l' 1~~\)

and shall be enitled subject 10 Sub-Clause 20.1 [Sub-Contractors Ck#ns] to:

(il
{b) thee Letier of Acceptance,

| {c) the Letter of Tender, "{‘H‘lrﬁﬁ‘& i\;\qw, o~ | L‘HM\;« (a) mmmalmbwmm dmﬂnmﬁuﬂlbendavedmds&b
\ (d)  the Paricular Conditions, | Clause 8.4 of Time for €
e} dCrl\d\ims. .
(] the .'. b) payment of any such Cost plus reasonable profit, which shall be included in the Comract
{g) mm Price
| (hy mmmmmmm:mwdmm
—— mmmvnammmmmnummmmumab
i an ambiguity or discrepancy is jound in the documents, the oo shall issue any necessary I 5] 10 agree or these ma

darfication or insiruction

However, il and 1o the exient that the Engineer's falure was caused by any eror or defay by the Sub
me:nur, inchuding an emor in, or delay in the submission of, any of the Sub-Contraciors Documents, the

16 Sub-Contractor shall not be entited 10 such exiension of tme, cost of profit
g )
Letier of Acceplance, MMWMWM 110 G S Use of Sub-C -
ﬂ 15-the-Pars e, he S-St s - -l vt -y R
- by ¥ b A shal-be-borme-By-h As-hswesn-ihve-Parses: the Sub-Conracior shall retain the copyright and other imelieciual propery righ's in
— the Sub-Conraciors Documenis and other design documerts made by (of on behalf of) the Sub

m w\){.w‘\.-.\)‘t_@ v*—-ﬂ\fhu\"““ 4{ fL-t L‘“\. ALL o I: Con

sMnﬁﬁ:hMumeMCmﬂu.ww Iltr amtlncxundwthe
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2 HW,HG._" BSaR-HE-Rig-to-ary-Fhor f-Raking-and-usig ok tham-—Thia-foense-shalk
= ' * ;,‘ WAL ¢‘x'd\w‘04‘2T§ R T-_.__-_ . oo ha-releart
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21 Rightof Access to the Site

The Contractor shall give the Sub-Contracior right of access to, and possession of, all pars of the Sie
within the time (o Hrnns} staﬂ.ed I1 the N:pamn( to Tender. The rlum and possession may nm be axclusive

1o the Sub-Contractor. # i B
TRME G -AEEess— e shresli-eh +
and-mannes-iaed-in-the- i Howsvir, m{:mtmnnymudwsmnﬂlww%‘ﬂm
umil the Perlomance Security 7 =00l 2000 has been received.
& e -t PS—— r— he-Ensh o
- ve-he-Sub- i
o it st e ” afireugfagir
aceess-e- - RS- B5-FRay-Be-fere
ad-in P e " -d—-ﬂ‘\ﬁﬁ.-‘n’]

meaymwmmtﬁamolal-mw:hqun'ﬂ:uxmmmv
session within such ime, the Sub- Contracior shall give nodce o the Engineer and shall be
V Lmdmmcnosmc:auseznusmmmm;w

f b hy Rhad this C shall reain the copyright and other intellectual property dghis in the

&ndlcarlm mmﬂmnmmmmbyiu’mwm)u\acm The Sub- (a) mmlmsmulmlu'mymddw dmﬂmmﬂulmam under Sub-Clause 8.4

Contracior may, at his cosl, copy, use, and obtain of th for the of [E: of Time for Ce

mmmmwmwmmmmsmnwuﬁw.Mummam

party by the Sub-C ", EXCEpt as y lor he of the Contract (1:7] payment of any such Cost plus reasonable profis, which shall be included in the Coniract Price
ARer receiving this natice, the Engineer shall proceed in accordance with Sub Clause 3.5 [Determinasions]

112 Confidential Detajls 10 Agfee of determine thess maners.
The Sub-Conwractor shal discose al such and other jon as the oo 5 may merummmemnmxmmmwsmmmmmmuuwywm&u
reasonably require in order 10 verity the Sub-Contracior's compliance with the Contract Contractor, including an emor in, or delay in the submission of, any of the Sub Contractor's s, he

Sub-Contracior shadl nol be entided 10 such extension of time, Cost or proi

R T————— N . _ . \/émmdw Icv-\r\,‘,vr. LMV-T‘vaéI‘ jtk \L~
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114 7 i
M_'_' g, Sl Sub-G - e @ Bom-he-Sha.
" the Sub-Ci funder Laws) a joint venre, Cconsorium or other .
unincorporated grouping of Two o More persons: \/ i
23 Sub . \{~ »
{a) hese persons shall be deemed (o be joinily and severally liable 10 the Contracior for the ti
performance of he Contract; Fhe B e e i egeibie A i
(b} these persons shall nouly the Contracior of their leader who shall have authority 1o bind the Sub- i
Conractor and each of thess persons; and (a) et b i Fab b rder Sub- Gl 46 ‘
{c) the Sub-Contractor shal not alter its composition or legal staus withoul the prior consent of te .
Conractor
ey aieg e it . i, snlg~drofr—vshuigiaSogr=Limip. angiod
fo)-and-{e} falety et el
Ihe Contractor e et
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TMthmmhmmmmem:mmm.m
evidence thal inancal
Contractor 10 pay the Conract Price (as estimated al tha } accordance with Clause 14 [Contracy
HumPoMlu!Cm 0 make anmy mawrial change o his financial arangements,
the Contracior shall give notice 10 the Sub-C with demiled particud

i

Contractor's Claims

It the Comractor considers himsalf 10 be entided 10 any payment - % ¥ 31
mmlmumﬂmnmummecmml.
+ "-“m-" " shall give nodce and iculars 1o the Sub-Cs
r wammhmwmmmmmduemdamm&w
{Lkm.rmy Water and Gasj. under Sub-Clause 4.20 [Contractors Equipment and Free-issue Matenal], or for
other services requested by the Sub-Contractor.

Mmﬂmmdmsmmmﬂammmnmm”ﬂmmw
drcumstances giving rise 10 the daim. A-fedes-relating-o-nny ob-the-Peiees son-Parod

The paniculars shall specify the Clause or other basis of the daim, and shall include subsamiation of the
amount andior exiension to which the Contracior considers himself 10 be entitled in connection with the
Comtract. The Engineer shall then proceed in accordance with Sub-Clause 1.5 [Detenminalions] to agres o
deermine

[}] the amaount { any) which the Contracior is entitied 1o be paid by the Sub-Comracior, and/or
iy the extension (if any) of the Delecs Notfi Perod in with Sub-Clause 113
Extension of Defects Notification Period].

nﬂsmmmlyh'hm;sademm_hme' Cmvumumwmm T
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. Except as otherwise stated in these Conditions:

Engineer shall be deemed to act for the

,"\L‘: (a} whenever camying out duties or exerdsing authority, specified in or implied by the Conract, the
"E Employer,; N

-n .ﬂv[(

[JL\_‘\

a5

the Engineer has no authority 1o relieve either Party of any duties, obligations or responsibilizies

rf :

# ol he BT L el o e it

P g 4 Br-natice-ia-he. e
et - - v 16-the: with
Determinations

‘Whenever these Condlions prowvde tha: the Engineer shall procesd in accordance with this Sub-Clause 3.5
10 agres of dulmnn am ms:u. the Engineer shall consult with each Party in an endeavour 1o reach
shall make a fair determination in accordance with

d, the
1hn Cnrltr:< taking rcn-ﬂ M all relwarl CifCUMSIANCces,

The Engineer shall give notice 10 both Paries of each ag with
pardculars mmmmmmmmummwmmm
Arbitration].

J-l\ Clause 20 [Claims, Disputes and

Ihe Sub-Contracior

41  Sub-Contraciors General Obligasions
The Sub-Contractor shall mmwuemwmmmcww_emwmum
in accordance with the Contract and with the 4 Instructions, and shall remedy any defects in the
. AL
mmmmmmemww s D in the Contract, and
all Sub-Ci s F wm«mwcommrud-

IBmporary or punmmnmru]umdnamwmlsmm and of
defects, The Sub-Contractor shall be responsible for the adequacy, stability and safety of all Site operations.
and of wl methods of constucion. Except © the exten! spectied in the Contract, the Sub-Contracior (i)
shall be bie for all Sub-Cs ‘s D Temporary Works, and such design of each item
ol Pant and Materials as is required for the jtlem to be in accordance with the Conract, and (i) shall not
atherwise be resporsible for tha design or spedification of the Permanen! Works, /,

The Sub-Contracior shall, whenever required by the ar the E =, submit dewsis of the
mmswmmmmw 10 adop! tha ion of the Works. No

.mhsss and shall be made without this having previously been
notified 10 e = Enginesr.
v
f the Conract specifies tha the Sub-Comracior shall design any pan of the Permanent Works, then unless
otherwise stated in the Particular Conditions: ki r »
(O o MY g e
(a) the Sub-Contracior shall submit 10 t = the Sub-Conracior's

muummnmummwwmmm

and Drawings,

shall include additonal information required by the Engineer to add io the Drawings
lor co-ordination of each Parmy's designs,

(le:rm&ncmnmr‘ shall be in with the

{c) the Suby-Contractor shall be responsible for this part and 1L shall, when the Works are completed, be
fit for such purposes for which the part is inended as are specified in the Contract; and

(dy mmmmmmmmremsmmmm.wmmmsmtmm
v Engineer the as-built and and in
mﬁmhwmmnmﬁﬂmldmnmmmmw maintain,
dismante, reassemble, adjust and repair this part of the Works. Such part shall not be considerad
mumwumummmmmmlnmwuum

and Sections] untl these documens and I have been

Performance Security

15
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{c) ww.mm‘mmmmmmm.
request, 1esl, of similar act by the shall not reieve the
Sub-C from any resp mmmmmmw:\fum
and non

Delegation by the Engineer
Immmmmmmmmw ity o and may also
revoke such assignmen: or delegation, -

e g e st The assignment,
mwmmmluhmmdmmmuummmmhmml‘mwuﬁbvmh
Parties. However, unless otherwise agreed by bath Partes, the shall not gaie he to
determine any matter in accordance with Sub Clause 3 5 [Determinations].

Fal-be-suiiabi - o - O " o
o e e vigtigthelg ey R e Bl FiFr bt
ol e - Betl-Glertsnn 4 fl-awtine

RGeS
Each assisiani, 10 whom duties have been or has been g shall only be

inspection, i , notice,
with the Mhmhmm:smm-nmumm

{a) any falure 10 disapprove any work, Plani or shall not i ., and shall
therafore not prejudice the night of the Engneer 10 reject work, Pla'llnrm

[1:1] it the Sub-C: jon of an the Sub-Contractor
mmmmwmm wwn’mwyw“seumhﬂ!mmu
Instruction.

EPCHSC
may issue 10 he Sub-Coniractor m any time)

Msﬂkhmaybnmmmhﬂumﬂm mwmammmmmusm aJIIn
mcuﬂmwnhmcwm . i t

/1 M«,ﬁh

The Sub-Conrractor shall comply with the instructions given by the © 5
Contract. mm‘mmﬂﬂmmnmdm

Wmn!umloh

(a) gives an oral instrucson,

:M receives a writen confirmation of the instruction, from -
| two working days afier ghing the instruction, and

=+ the Sub-Comractor, within

| {c) does no reply by issuing a witlen rejecion and/or instruction within two workdng days afler receving
| the confirmation,
|}mmmmMMMMhmum-:. riira

If the Employer j

ds to replace the Engineer, the Contractor shall, not less than 42 days before the
intended replacement, give

notice 1o the Sub-Contractor of its name, address and relevant

14

m&nmummmmm)amemyum
rl:hemmm stated in the 10 Tender. If any amount is not swated in
he Appendix 1o Tender, this Sub-Clause shall not apply.

The Sub-Contractor shall defiver the Performance Security to the Contractor within 28 days atler receiving
the Letter of Acceplance, and shdlma:uwmm Engineer. The Performance Security shall be issued
by an entity and from within a country (or other jur by the C: , and shall be In the
mmuﬁmﬁmducﬂmauhmwmﬂwwwmm

The Sub-Conractor shall ensure that the Perlormance Security is valid and enforceable untll the Sub
Conracior has execuled and completed the Works and remedied any defects. the terms of the
Performance Security specify its expiry date, and the Sub-Contractor has not become entifed 10 receve the
mmwmmxmwmhmm the Sub-Contracior shall extend the
Perlormance Securily until the Works have been compleied and any defects have been

The Convacir shall nol make a claim under the Performance Security, except for amounis i which the
Conwracior is eniided under the Contract in the event of

(a) failure by the Sub-Contacior 1o extend the validity of the F Secunty a in the
preceding paragraph, in which even! the Contractor may dear the full amount of the Perormance
Security,

®) mwm&mwmuyhmmummdue.asmwwmm
Contractor or determined under Sub-Clause 25 ' -Contractor's Claims] or Clause 20 [Claims,
Disputes and Arbitration], within 42 days aher this agreemen: or determination,

{c) failure by the Sub-Contractor 1o remedy a defaudt within 42 days aher receiving the Contractors
notice requiring the detaul o be remedied, or

{d) darcumsiances which entitie the Contractor 1o termination under Sub-Clause 15 2 [Tennination by
Contractor], imespective ol whether nolice of iermination has been given.

The Contractor shall indemnity and hald the Sub-Contractor harmiess agains: and from a damages, losses
and expenses (including legal fees and expenses) resuling from claim under the Performance Secunty 1o
the exient 10 which the Contracior was no enitled 10 make the daim.

The Contracior shall resum the Perlormance Security 1o the Sub-Comracior within 21 days afisr receiving a
copy of he Periormance Cenificaie.

Sub-Contracior's Reoresentalive

The Sub-Contractor shal appoint the Sub Contractor's Represemative and shall give him all awhory
necessary 1o act on the Sub-Contracior's behall under the Coniract.

Unless the Sub-Coniractor's Representative s named in the Comract, the Sub-Contracior shall prior 1o the
Commencement Date, submil 1o the  for consant the name and par of the persan the Sub-

Comractor proposes -
revoked, of if the appointed person falls to act as Sub-Contractor's ive, the Sub-C shall
similarly submit the name and pardculars of another suitable person for such q:pulrurmn[

The Sub-Comractor shall not, without the prior consent of the
Sub-Contracior's lative or appoint a replacement.

wuwmummmwsnmwnwwbemmmmsmw:um

performance of the Comract. If the Sub-Conraciors Rep absen: from the

wm\gmmuwm uuﬁmmmmw subject o the
2 - prior consent, and the Engineer shall be notified accordingly.

The Sub-Contracior's
Clause 3 3 finstructions of the

©, revoke the appointment of the

shall, on behalf of the Sub-Conracion, receive nstructions under Sub-
1
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44

a5

46

41

412

The Sub-Conraciors Represeniative may delegate any powers, functions and authority 10 any compeent
pﬁmwﬂmyxmmmmmum Any delegaton or revocation shall nou a7
lake effect undl the v+ has received prior notice signed by the Sub-Conractor's
mame mmemwwﬁmmnmmmmwmmmnmmdu

The Sub-Contraclors ﬂtpmsmumve and aﬂ mm _persons Shall be fusnt in the ' language e
del P

Sub-Contraciors SN
The Sub-Comracior shall not subconiract the whole of the Works.

—-

The Sub-Contractor shal umww;uuammwmmmsma

employees, ke 2= Unless otherwise stated in the

Particular Conditions:

i he—Sub _— 5 N - AR ot

3 - 1_4.“ Faids - & PR g

b}  the prior consent of the Engineer shall be 10 other Sub-C [ FV\
{

fc) the Sub-Comtracior shall give the Srgpaass not less than 28 days notice of the imended

daie of the
on the Site; and

T A 1
of ach Sub-Conacior's work, and of the commencement of such work 1 H
|

{d) ea:h subconir: shall indude provisions which would entide the Contractor D require the |
o o the C under Sub-Clause 4.5. [Assignment of Benefit of
Subcontract] (I e{m applicable) or In he event of termination under Sub-Clause 152 |

[Termination by Contrgeton].

57

nns\mm:mmmmmemmmmmnmmmmﬂ
and the Enginesr, prior 10 this dae, nsructs e Sub-ConTracion 1o assign the beneflt of such obligations o
the Contractor, then the Sub-Contractor shall do so. Unless otherwise stated in the assignment, the Sub-
Contractor shall have no liability to the Conractor for the work carned out by the Sub-Contractor aker the
assignmen: akes effect

.

a9

Co-operation

The Sub-Contracior shall, as specfied in the Contract or as insrucied by the Engineer, allow appropriate k
opportunites for camyang out work 10: |

(a) the Contraciors Personnel, |
) any other Sub-Contractors smployed by the Contracior, and -7
{c) the personnel of any legally consiared public authorites,

i
who may be employed in the execulion on or near the Site of any work not included in the Contract l
1
|

rd
. ; X
Any such shall a Varl |fammmeenm1mmnmll‘n Sub-Contracion o C\a"‘w
nour | Cost i Idibe-the. i-Eub -
’ Oy Wk -eens which-are-the-r ahtheSu- |
O
e arvidar-ihe e " o—the—Eub- o
#—under—the ot “+ -
Shan ok i P e he—Eb
ripgimrda -] . V-t e il
o S ieme-and-manr

such data which come into 10 Contractor's possession after the Base Date. The Sub-Contractor shall be
responsible for interpreting all such data.

Fo-the-esar-whieh-was- bR m‘. - erREa-Er
M il "'.,f . _'1 rinpial i o h e
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The Sub-Contracior shall be deemed oo

() mmwmuBMWNMMMWMMLﬂ

) have basad the Acceped Convrac: Amount on the daia, i necessary
WWMWanmwuﬂmmwmm*&w

Unless othersise stated in lhe Conract the Accepied Conlract Amount covers all Sub-Comractor's
obligations under the Contract | ing those under Provisional Sun if any) and all things necessary for
the proper execution and completion of the works and the remedying of any defects.

Unforesesable Physical Conditions
hhs&b-ﬂu.sﬂ “piysical conditions™ means naural physical and man-made made and other physical

# the Sub-Contracir encounters adverse physical conditons which he consilers to have been

Unle , the Sub-Ci shall give notice 10 the Engineer as soon as practicable
S-the ot a-d b el 4 T Bt iz
ai—the—reasons—why—he e skl
he-\Wertes i ot
P gy B Lt et
plvysest Gve-Shal-samply-with-ay # o ity -five—i-an-
o P el apphe

Sefting Out
The Sub-Contractor shall sel ot the Works in relation muﬂgmnl points, lnes and jevels ol reference
specified in the Contract or notified by the Engs The Sub-C shall be for the cormec

posiioning of all pans of the Works, and mmaneuummmwm, levels, dimensions o
alignment of the Works,

The Contractor shall be responsible lor any srrors in these spedified or notfied items reference, but the
Sub-Comractor shall use reasonable eflons to verify their actiracy before they are used

1 the Sub-Contracior suffers delay andior ncurs Cost from execyting work which was necessiaied by an
emor in these kems of reference, and an expenienced conrac: could not reasonably have discovered such
emor and avoded this andior cost the Sub-Convractor shall give notice to the Engineer and shall be
entited subject 1o Sub-Clause 20 1 [Sub-Contractor's Claims] 1o:

(a) an extension of time for any such udw. it completion is or will be delayed, under Sub-Clause 8.4
{E of Time for Ct

{B) paymen: ol any such cost plus reasonable profit, which shall be incuded in the Conract Price.

ARer receiving this notice, the Engineer shall in accordance with Sub- Clause 3.5 [Determinations]
mmum(}mwﬂm!nﬂmnmm“mmwnmm
, and (i) the marers described in sub-paragraghs (a) and (b) above related 1o this extent
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Quality Assurance
The smc«n.mmr shall insiune a quality 5 with the

ySiBm 10
dlhs(:mmﬂesvslemﬁhn-:mdmummdemssaaiednmeCMLraL‘ The
Engineer shall be entitied 10 audi any aspect of the system

Detals of @l procedures and compliance documents shall be submitied to the "I ~E
Engineer for mmhmmdww siage is Whan -

" ot tha
e

Y
vithe-Buks-Ca
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call

Compliance with the quality assurance system shall not relieve the Sub-Contractor of any of his duties,
ot¥igations o responsibilities under the Contract

?‘L‘“}Mt 410 SiteData

The Comtracior shall have made availabie 10 the Sub-Comracior for his informasion, prior 1o the Base Date,
al relevant data in the Conracior's possession on sub-surface and hydrological condiions al the Site,
inchuding emironmental aspecs. The Coniractor shall similarly make avadable 10 the Sub-Comracior sl
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Transport of Goods

Unlass otherwise sialed in the Panicular Cond "~

not less than 21 days natice of the dase on which any

will be delivered 10 the Sie;

) the Sub-Contracior shall be responsibie for packing, loading, Tl loading,
swring and prolecting all Goods and other things required for the Works; and

{c) the Sub-Contractor shall indemnify and hold the Contractor hanmiess agains: and from all damages,
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4.19

4.20

51

B2

53

losses and expenses (nduding kegal fees and exp from the

shall regosate and pay all claims ansing from their LransprrL

of Goods, and

Sub-Contracior's Equipment

The Sub-C shall be ible for all Sub-C " Equi ‘When brought on 10 the Site,
Sub-Contracior's Equipment shall be deemed to be exclusively i ded for the ion of the Works. The
Sub-Contractor shall nol remove from the Site any major ftems of Sub-Contractor's Equipment withou! the
consent of the Engineer. However, consent shall not be required for vehides ransporting Goods or Sub-
Contraciors Personnel off Site,

f i fthe

" ,,__./m*

Sall ke all

D tha-Eiai-and
+

elliuans from the Bul-C
ges-ard-eHive

PN R ae tha sal

The Sub-Contracior shall, except as stated below, be responsible for the provision of all power, water and
other services he may require.

The Sub-Contractor shall be entitled 10 use for the purposes of the Works such suppiles of electricity, wazer,
gas and other sendces as may be avallable on the Site and of which details and prices are given in the
Specification. The Sub-Contractor shall, a1 his risk and cost, provide any apparalus necessary for his use of
these services and for measuring the quantities consumed,

The quanudes oonsmma and the amounis due (at these prices) for such senices shall be agreed o
by th with Sub-Clause 2.5 [Confractor's Claims] and Sub-Clause 3.5
[Detarminations]. The Sun-conu'aror shall pay these amounts 1o the ConTacior.

Contractor's Equipment

Free-jssue Materdal

The Contracior shall make the Coniractor's Eqwmem (i amy) available for the use of the Sub-Contractor in
the execution of the Works in accordance with the detalls, amangemenis and prces stated in the
Specificaion, Unless othensise stated in the Specificaion:

{a) the Contracior shall be responsible for the Contracior's Equipment, excep! that
b} the Sub-Coniractor shall be responsible for each fem of Contractor's Equipment whilst any of the
Sub-Ci s F isop g it, driving it, directing it in possession or comrol of it

The appropriate quantides and the amounts due {at such smed prlues} for the use Contraclor's Equipment
shall be agreed or by the i in Sub-Clause 2.5 [Contractor's Claims]
and Sub-Clause 3.5 [Determinations]. The Sub-Conracior snall pay these amounts 1o the Conracior.

The Contracior shall supply, free of charge, the free-issue matenals (it any) in accordance with the details
stated in the Specification. The Contractor shall, at his risk and cost, provide these materials al the time and
place specified in the Contract. The Sub-Contractor shall then visually inspect them, and shall promptly give
nolice 10 the Engineer of any shorage, defect or default in these malerals. Unless otherwise agreed by
both Parties, the Contractor shall immediausly rectify the notified shoriage defect or default,

After this wisual inspection, the free-issue maierals shall come under the care, custody and control of the
Sub-Contractor. The Sub-Contracior's cbligaions of inspection, care custody and control shall not refeve

21

Defects Nodfication Period, such Goods as are required for the Sub-Contractor o fulfil obligations under the
Conlract.

All-dessi : seles-afaml e - et . i )

teeect found on e Sie chall be placed under the care and

e meRsian-oi o as

fa) who is stated in j#fe Conract as berng a mmnated Sub- Cmim;lor o
(=] whiom the and Adj
employ as

the Sub-Contractor 1o

The Sub-Contractor 5 not ke under any obligation o employ & nominated Sub-Contractor against whom
the Sub-Contraclor ral reasonable objection by nolice 1o the Enginesr as soon as practicable, with
supporing pariculars. An Sgjection shall be deemed reasonable it it anses from {among other things) any
of the following matiers, unlesg the Conracior agrees o indemnify the Sub-Contractor against and from the
consequences of the matier

{a) thers are reasons 1o bel
resources of financial strengt

that the Sub-Contracior does not have suffident competence,

&) the subconract does not 5
Confracior against and from any
his agents and employees; or

{c) the subconiract does not specify that, for
nominated Sub-Contractor shall:

that the nominated Sub-Comractor shall indemnify the Sub-
igence or misuse ol Goods by the nominated Sub-Contractor,

& subcontracted work (induding design, il any), the

ons and liabiliies as will enable the Sub-
under the Contract, and

igazions and liabifities arising under or
uences of any fallure by the Sub-

4o \'\

Sub-Ci

M underiake '0 the Sub-lerm such obi

and fi
i Indesnnify ma Sub- Cmmﬁr against and from al
in connection with te Contract and from the con:
Contracior 1o perform these obligations or to fulfil these
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Staff and Labour

61

62

6.3

6.4

65

the Contracior of liability for shonage, defect or defaull not apparent from a visual inspection,

Proaress Reports LohmgN

Unless otherwise stated in the Particul Conditions, monthly progress repons shall be prepared by the
Sub-Ci and o the L in six copies. The first report shall cover the period up to the
end of the first month the Cr Date. Repons shall be submited monthly
thereafier, each within 7 days after the last day of the period 1o which it relaies.

Reporting shall contnue untl the Sub-Contracior has compieted all work which is known 1o be owustanding
at the completion date stated in the Taking-Over Cenificate for the Works.

Each report shall include:;

{a) d’lams and detailed of prog s each stage of design (it any), Sub-
s [ . delivery 1o She construction, erection and

1ml;| and mcl.lqu UIHF stages for wurk by each ncrrur\ahad SubSub- Corv.racwr {as defined in
Clause 5 [ SubSub-

(b} ws showing the siatus of rmznﬂmanctur'l and of progress on the Site;
{c) for the manufacture of each main item of Plant and Maierals, the name of the manufacturer,
location, gress, and the aciual or expected daes ol
0] commencement of mmm,
iy Sub-Contractor's inspections,
i) tests, and
{iv) shipment and amival at the Site;
(dy the dedails described in Sub-Clause 6.10 [Records of Sub-Contracior's Personnel and Equipment];
{e} copies of assurance documents, test resulis and cerdficales of Malerials,;
N list of notices given under Sub-Clause 2.5 [Conractor's Clains] and nuu:es given under Sub-
Clause 20.1 [Sub-Contractor's Claims];
{a safety siatistics, including details of any
aspects and public refations; and
(h) comparisons of actual and plan'led progress, with details of any events or circumsiances which
with the Confract, and the measures being {or 10 be)

incidents and

reladng o

Uniess otherwise stated in the Paricular Conditions:

fa) the Sub-Contractor shall be for keeping ised perscns off the Sie, and

(b} authorised persons shall be limiled 1o the Sub-Conracior's Personnel and the
Contractor's Personnel; and 1o any other personnel notified 10 the Sub-Contractor, by the Contracior
or the Engineer, as aul’mrised personnel of the Contractor's oiher Sub-Conractoes on the Site.

Sub-Contractor's Operations on Site

The Sub-Contracior shall confine his operations to the Site, and to any addiional areas which may be
obiained by the Sub-Contractor and agreed by the Enumaer as working areas. The Sub—Cum'a:mr shall
lake all necessary precautions o keep Sub-C: 5 and Sub-C b | within
the Site and these addiional areas, and (o keep them off adjacent land.

During the execution of the Works, the Sub-Contractor shdi keep the Site free from adl uﬂnecassary
obstrucdon, and shall store or dispose of any Sub-C OF SUrplis r The Sub-
Contracior shai! clear away and remove from the Site any \m!nkaue. rubbish and Temporary Works which
are no longer required.

Upon the issue of a Taking-Over Cerificate, the Sub-Confractor shall clear away and remove, from tha: par
of the Site and Works to which the Taking-Over Certificate refers, all Sub-Contracior's Equipment, surplus
materal, wreckage, rubbish and Temporary Works. The Sub-Contractor shall leave that pan of the Site and
the Works in a clean and safe condition. However, the Sub-Contractor may réaln on Site, during the

22

| pay to the nominated Sub-ConTacior the amounts which e Engineer certifies 1o
with the subcontract. These amounts plus other charges shafl be induded in the
actordance with sub-paragraph (b) of Sub-Clause 13.5 [Provisional Sums], excepl as
ause 5.4 [Evidence of Payments].

#
Evidence of Pavmers 4
Before issuing a Payment Certi which includ ‘m amwrr[payabts‘oammlna[ed Sub-Contracior, the
Engineer may reques: the Sub-C. 10 Supply that - the i Sub-
Contracior has received all amounts due in accgrdance with previous Payment Certificates, less applicable
deductions for reteniion or otherwise. Unless ?@ Sub-Contracior:

(a) submits this reasonable evidence a’vma Engineer, o
(b} L]

satisfies the Engineer jf writing that the Sub-Contractor is reasonably entitied 1o withhold or
refuse to pay these g@mounis, and

@iy submits to the GRgneer reasonabie evidence that the nominaled Sub-Contracior has been
b-Contractors entitement, then the Contraclor may (at his sde d|s.u'uuanj

deductions) as are due 1o the nominated M-Cmuaclor and for which the
has failed 1o submit the evid in sub graphs {a) or (b} above.
Contracior shall then repay, to the Contractor, the a.mmm which the nominated
Sub-Contracior was directly paid by the Conracior,

Engagement of Staff and Labour

Except as otherwise staled in the Spedification, the Sub-Conractor shall make amangememnts for the
engagement of all siafl and labour, local or otherwise, and for their payment, housing, feeding and

Persons in the Service of Confractor
The Sub-Contracior shall not recruit, or attempt to recruit, staff and labour from amongs: the Contracior's
Persannal.

Labour Laws

The Sub-Contracior comply with all the relevan: labour Laws applicable 1o the Sub-Conractor's
Personnel, includi aws refating 1o their employment, health, safery wedlare, mmigration and emigration,
and shall allow fiem all their legal rights. The Sub-Comiractor shall require his employees to cbey all
appicable Laws, incuding those concerning safety at work.

Working Hours
Mo work shall be camied out on the Site on

i recognised days of rest, or ouside the nomal working
hours stated in the Appendix 10 Tender, uniess:
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6.6

67

&8

7.4

78

7.6

of life or propeny or lor the salery of the
advisa me

LA,

jon, the sm.iprwudnmdl.m:mdnﬂnﬂ
necessary accommodason and welfare faciliies for the Sub-C F The Sub-C
Mdmmmmhhmmunmhhm

The Sub-Conmacir shal not permit any of the Sub-C 5 1] any temp
permanent iving quarters within the strucures forming part of the Permanent Works.

yor

Health and Safety
The Sub-Contracior shall sl all imes take all b ° in the health and safety of
the Sub-Contracior's Personnel. iIn collaborazion with local health authorities,
et a he—5 - for—Sul- ‘v -
2. Siat-uhnlile-amansarnaris-an-sads-fos all s iRy
? ygens

el sainas-aati Thic-person-shal-be- or this -t haw
i i, # r ey ‘o-prevent—ae - Hhe
i rrse gt vy i shalh Wb b i .

WW& i R
The Sub-Conractor shall send, 1o the Contracior, detalls of any as S00N AS afier its
CCumence.
S iy andad - "

T Sape-Eng ¥ eae
Sub-Contractor's Superintendence

lmhu.r'memmondmwu‘ks mdaslwthlﬁlsmmmymulﬂh&b-mm
the Sub-Ci shall provide all necessary superimendence to plan, arrange, direct,
mme.ur\speclmrlmmuwm(

e ad I ot

1

ol -ia=-aivan—in i
P bl Y Lases il ge-or
& " definod i .—_-..nA_.a i - .

E:
.

-t -

b

H-
chacking s ey Srnd—the-hazarde ihkaly 1o-be-

i
ver t i,
1

-

The Sub-C 5 shall be y qualified, skifed and experienced in their respective
trades or occupations. mmmwmmm&ucmm)omm{acmmwm
:hwpwmnmﬂwmmeﬁmurwm S—Hep

7

(&) [persiss in any misconduct or lack of care,

-] camies out dulies incompetemnly or negiigenty,

(e} fads 10 conlorm with any provisions of the Coniract, or

[()] persisis in any conduct which is prejudicial 1o salety, health, or the protection
of the environment

5

Sub-Contracior that he Enginesr does not require 1o do so. If the Sub-Contractor fails (o give the nodce, he
shall it and when required by the Engineers uncover the work and thersafler reinstate and make good, all at
the Sub- S COSL

Testing

This Sub-Clause shall apply 10 all tess specified in the Contract, other than the Tests afer Completion (il
any)

The Sub-Contractor shall provide all apparatus, assistance, documents and other information, electicty,
fusd, labour, and surably qualified and expenenced swaff,

“ﬂmﬂmmm the specifed tests eficentfy, The Sub-Convacior shall agree, with the

Engineer, the time and place lor the specified wsing of any Plant, Materals and other pans of the Works.

The Engineer may, under Clause 13 [Vanations and Adjustments], vary the locadon or details of specified
18515, oF instruct m%bc«:m 1o carry out addiional 1esis. If these varied or additional lests show thal
the tested Plant, ip is not in with the Contract, the cost of carmying out
wsvmmnmmmwuw i g prowvi of the Conmiract.

The Engineer shail give the Sub-Contracior not less than 24 hours’ noice of the Enginesr's imention 1o
anend the tesis if the Engineer does not azend & the time and place agreed, the Sub-Conracior may
proceed with the tests, unless otherwise instnucied by the Engineer, and the tests shall then be deemed 10
have been made in the Engineer's presance.

If the Sub-Contracior suflers delay andfor incurs Cost from piying with these or as a resull
of a delay for which the C is ible, the Sub-Ci shall give notice to the Engineer and
shall be ented subject 1o Sub- Clause 20.1 [Sub-Contractors Claims] w:

{m) an exiension of ume for any such delay it r.m!r.iul.lnn Is or will be delayed, under Sub-Clause 8.4
of Time for Ci and (b) of any such Cost plus profit, which
shall be included in the Comract Price.

Aher receiving this notice, wmmmnmﬂm&a—m 3.5 [Determinations]
10 Agree or determing hese malers

TMWMWMmhmmmmdmmwn

speciied tess have been passed, Engineer shall endorse the Sub-Contractor's lest certificate, or issue

ncaruiwnmhm 10 that effect. if the Engineer has not anended the tests, he shall be desmed 0 have
d the as

Belection

W, as a result of an 1 . inspecion, or lesting, any Plant, Matenals or workmanship is
hn!.nbeﬂehmwumrui}wtmmmmmmwm

then prompdy make good the defect and ensure that the rejected fem complies with the Contract
uhmmmsmuwmasummm:ummd the tess shall be repeaied
under the same Bms it the and causa the C 10 incur i

COs1S, memdlmm&bM!bfmm]uvManm
Contracior.

Bemedial Work
any pr tes! or carif the Eng may instruct the Sub-Comracior to:

(a) remove from the She and meplace any Plam or Matenals which is nat in accordance with the

Contract,
b) remove and re-exaciie any other work which is nat In accordance with the Contract, and
{c) execute any work which s urgently required for the salery of the Works, whether because of an
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6.10

611

71

7.2

73

.7

8

¥ appropriate, the Sub-Conracior shall then appont (or cause 10 be appaned) a suiabie replacemen

The Sub-Contractor shall submil, 10 the Engineer, details showing the number of each dass of Sub
Contraciors Personnel and of each type ol Sub-Comractors Equipment on the Site. Detads shall be
submined each calendar month, in a form approved by the Engineer, unsl the Sub-Contracior has
compieied al work which is known 10 be oulstanding &t the completion daie stated in the Taking-Over
Cenificate for the Works

The Sub-Comracior shall camy out the manuiaciure of Plant, the production and manuiaciure of Matedals,
and alf other execution of the Works:

(a) In the manner (il any) specified in the Conract,
(b} in a proper workmanlike and wuh.lm-mnr in accordance with mcnqmsegmdwamoe and
{c) thmﬂmw facilites . BXCED A% ise spacified in the

Samples

The Sub-Comractor shal submi the samples of Maienals, and relevant information, 1o the

mhmwmmhmnnwﬂn

(ak of and spacifiad in the Conract, all ar the Sub
Cmmml:m,m

] ples i by the Engl asa

Each sample shall be labelled as 1o ofigin and Intended use in te Works,

Inspection

The Comraciors Personnel shail ai all reasonable tmes:

(a) have Wl access © all pars of he Site and 0 all places from which natral Materials are being
abtained, and

(&) during px i and

inspect, and 1est the
mmmdmwmmmdmdm

(ﬂmsmmm).hemdudm
p, and o check the progress of

The Sub-Coniracior shall give the Contractor's Personnel full opponunity 1o camy out these aciviles,
nmmms.imm and satery No such acivity shall refieve the
from any

The Sub-Conracior shall give natice 10 the Engineer whenever any work is ready and before it is covered
up, mm:dmﬂ.umhwaw n\ew-mmmmm[w
or tesing without delay, or Y QivVe Notice 1o the
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accident,

event or

me&mwwmmwmmmummmnamum mcchsmllbem:nm:n‘
any) in the in urgency is ified under sub-p. h{c)

If the Sub-Contractor falls 1o comply with the instruction, the Contractor shall be entitled to employ and pay
other persons 1o carmy out the work. Except (0 the exient thal the Sub-Conracior would have been entitied
1o payment for the work, the Sub-Contractor shall subject 10 Sub-Clause 2.5 [Contractor's Claims] pay 10 the
Coniracior all cosis artsing from this falure

(@) whenitis delivered to the Sie;
(1] when the Sub-Comracior is entitled 1o paymen: of the value of the Plant and Materials under Sub
Clause 8 10 [Payrment for Plant and Materials in Event of Suspension]

Boyaldes

Uniess otherwise stated in the 1
payments for:

(a) natural Materials oblained from outside the Site, and

b} the disposal of material from demalitions and excavations and of other surplus matenal (whether
natural or man-made), except 10 the extent that disposal areas within the She are specified in the

the Sub-C

shall pay sl royahies, rents and other

Contract.
Commencement Delavs and Suspersion
a1 Commencement of Works
The shall give the Sub-Contracior not less than 7 days’ notice of the Commencement Date.
umm stated in the Paricular Conditions, the Commencement Date shall be within 42 days aller
the Sub-Coniracior receives the Letier of Acceptance,
The Sub-Contractor shall commence the execution of the Works as so0n as is practicable aler
the Commencemen! Date, and shall then procesd with the Works with due expedition and withou: delay
82  Timefor Completion foond

1/&
The Sub-Convacior shall complete the whole of the Works, and each Section (if any), within the Time for
Cmﬂummmmuhwﬁecﬁm(ﬁmnu may be), including:
[
(@) achieving the passing of e T} ton, and
(b} wmﬂmwmIs&amdhhcu‘maclasbwqrequmdlulmwm:rSGmmmm
of taking- over under Sub-Clause 10.1 [Taking Over of
mwmsurds:cmj

The Sub-Contracior shali submit & detaied tme programme 10 the Comtracior within 28 days after receiving
ummmnmum The Sub-Conractor shall also submit a
with actual or with the Sub-

vamsmm Emhmmlmsrﬂm
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B4

a5

a1o

a1

B12

(a) he order n which the Sub Conwractor ntends 10 camy oul the Works, including the anticpated

Plant, defivery 1o mmw
(b} mam:msmmweMmmndswc«m{asthmmS
ted Sub-Contrac
(5] the smm:e and timing of Inspecums and tess specified in the Contract and
G a report which

0] a general description of the methods which the Sub-Contractor intends 1o adopt, and of the
major SIAges, hmumdﬂsm and

fii) delails the Sub-Ci of the number of each dass of
MmmmummummEmLMm
the Site for each major stage.

Uniess the Engineer, within 21 days afier receiving a programme, gives notice 10 the Sub-Contractor stating
uemnm(mmwmmmmmw&nmwmmm
with the programme, Mwmmm the Contract. The Conracior's Personnel shall

bbe entitied 10 rely upon the

The Sub-Conractor shall promptly give nosce to the Engineer of specific probable huure svents or
cirumstances which may adversely affect the work, increass the Cmnmmoeumhnnmﬂmul
the Works. The Engineer may require the Sub-C 10 submit an es of the d effect of
the fuiuine event or ¢ andlor & prop mmmunawmm 3

l|' at any ime, wswmmmmmm-mmummsmmumamm
0 comply with the Contract or 10 be with aclual progy and the Sub-Contraciors stmed

intenions. the Sub-Contracior shall submit a revised pr 10 the in

Sub-Clause.

with this

-
g —"'_-F-/_.J - il |
The Sub-Contractor shall tithed subject 10 Sub-Clause 20.1 [Sub-Ci s Claims] o an |
of he Time for Completion wwmmmmmmmmemdmum.lnuml

Cver of the Works and Sections] is or will be delayed by any of the following causes:

(&) avmmunmmummmmrmurcmmmwm&bm
13.3 [Variation Procedure]) or ather subsiantial change in the quantity of an em of work included in
the Conract,

) a cause of delay ghving an enitiement 10 exiension of time under a Sub-Clause of these Condisons, L\

P{wrﬂ" -

ic) excepionally adverse cimanc conditions,

@ - his shonages in the ity of p
govemmental aclions, of

or Goods caused by epldemic or

to the C the & s

(] any delay, impediment or prevention caused by or atirib
Personnel, or the Comractor's other Sub-Contracions on the Site,

llmmmmmuummuammumﬂmmwmmm

Delays Caused by Authorities 1
o B\ w i/
i the following conditions apply, namely: . F t‘ Ll X.
(a) the Sub-Contracior has diligenty followed the procedures laid down by the relevant legally

2

After receiving this notice, the Enuhmskﬂlprmdmamﬂm with Sub-Clause 3.5 [Determinations]
D agree or delerming these

The Sub-Conracior shall no! be entited 10 an extension of me for, or 10 paymen: of the Cost incurmed in,
making good the consequences of the Sub-Contractors laulty design,

Sub-Conracior's

Wiork]

workmanship or matenals, or of the
failure 0 protect, siore or secwre in accordance with Sub-Clause 88 [Suspension of

The Sub-Contracior shall be entided 10 payment dmeudm{nlthedmmﬂmm

Matesials which have not been delivered to Site, if:
(a)
By

the work on Plan! or delivery of Plant andfor Materials has been suspendad 10 more than 28 days,

and

the Sub-Contracior has marked the Plant andior Malenals as the Conracior's propeny in
Pl -

s

Prolonged Suspension

if the under Sub-Clause 8.8 [Suspension of Work| has continued for more than 84 days, the
Sub-Contractor may request the Engineer's permission 1o proceed. If the Engi does not give p

within 28 days afler being requesied to do so, the Sub-Contractor may, by giving notice to the Engineer
freat the suspension as an omission under Clause 13 [Variations and Adjustments] of the aflecied part of
the Works, if the suspension alfects the whole of the Works, the Sub-Contractor may give notice of
termination under Sub-Clause 16.2 [Termination by Sub-Contracior].

Besumption of Work

Aher the permission of insyuction 10 proceed is given, the Sub Comracior and the Enginesr shall jointy
examine the Works and the Plant and Mamerials afflecied by the suspension. The Sub-Contractor shall make
good any deterioration o delect in or loss of the Works or Plant or Materials, which has ocoumed during the
SUSLPRISON.

Tesms on Completion

81

92

Sub-Contractor's Obligations

The Sub-Comractor shall cary oul the Tesis on Completion in accordance with this Clause and Sub-Clause
7.4 [Testing], afler providing the documents in accordance with sub paragraph (d) of Sub-Clause 4.1 [Sub-
i s General O)

The Sub-Contractor shall give 1o the Engineer not less than 21 days’ natice of the date aher which the Sub-
Conractor will be ready 10 carmy out each of the Tests on Completion. Unless otherwise agreed, Tess on
Completion shall be camied oul within 14 days after this dam, on such day or days as the Engineer shall
nsiruct.

In considering the results of the Tests on Completion, the Engineer shall make alowances for the effect of
any use of the Works by the Contractor on the performance or other characienstics of the Works, As soon
as the Works, or a Secon, have passed any Tests on Completlon, the Sub-Contracior shall submit a
certified raport of the results of these Tests (o the Engineer,

Delayed Tests
anﬁsmmmmummmwhw Sub-Clause [Testing] (Fitth
paragraph) andfor Sub-Clause 10.3 | L I app

i the Tesis on Compledon are being unduly deiayed by he Sub-Conwacior, the Engineer may by notice
31
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as
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a4

constiuned public awhorities in the County,
(b) these authorites defay or disrupt the Sub-Contractor's work, and
c) the defay or disrupion was Unforeseeable,
then this delay or disruption will be considerad as a cause of delay under paragraph {b) of Sub-Clause 8.4
[Extension of Time for Completion].
Bate of Progress
i, & any tme:
(&) mmmmm.nmmﬂimﬂm
) mmwt«ummmwmm&uu;wm;

mmmgamuammmmsuﬁmmumcmumm
Enginesr may instruct the Sub-Confractor to submit, under mu-mummamm
revised the Sub-Contracior

g repor g the proposes (o
m:hmmemmmmwwwmnhmuwam

Unless the i notifies the Sub-C shall adopt these revised methods, which may
require increases in the working hours andfor in the of Sub-Ci s F andfor Goods,
at the risk and cost of the Sub-Contractor, If these revised case the C 1 incur

costs, the Sub-Conractor shall subject 10 Sub-Clause 25 [Contractors Claims] pay these coss to the
‘Conwacior, in addidon 10 delay damages (if any) undsr Sub Clause 8.7 balow.

Delay Damages ﬂﬁ?’

it the Sub-Conracior fails 10 comply with Sub-Clause 82 [Time for Completion] the Sub Contractor shall
subject to Sub-Clause 2.5 [Contractor's Claims] pay delay damages 1o the Contracior for this defaull. These
delay damages shall be the sum staied in the Appendix 10 Tender, which shall be paid for every day which
shall elapse between the relevant Time for Compietion and the date staled in the Taking-Over Cerificate,
However, the otal amount due under this Sub-Clause shall not exceed the maxmum amount of delay
damages (if any} stated in the Appendix 1o Tender.

mmnmmnumymwemmmmmmmnmumm
in the even! of wermination under Sub Clause 152 [T by C Wm
Works, These shall not relieve the Sub-C from his

mmmmmummmmmmum

Suspension of Work

The Engineer may at any time instruct the Sub-Contracior 10 suspend progress of par or all of the Works,
During such suspension, the Sub-Contractor shall protect, store and secure such part or the Works against
any deterioration, loss or damage.

IMEmmessnmmmacmumamm it and to the extent that the cause |s notfied
and s the & Sub-Ci the fi Sub-Clauses 8.9, 8.10 and 8.11 shall not apply.

Conseguences Suspension

il the Sub-Conracior suffers mmmmmmumwwmm

&bm 8 [Suspension of Work] and/or from resuming the work, the Sub-Conracior shall give notice
the Engineer and shall be entted subject 1o Sub-Clause 201 [Sub-Contractor's Claims] wo:

(a)

b)

memmdmuwmmdahy if completion is or will be delay under Sub-Clause 8.4
[E ion of Time for Ci
pavmmm(aﬂymmmmshdlwncmdeﬂmﬂnmmmm
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require the Sub-Contracior 1o cary oul the Tests within 21 days after receiving the notice. The Sub-
Conractor shall camy oul the Tesis on such day or days within thal period as the Sub-Contractor may fix
and of which he shall give notice (o the Engineer.

H the SubComracior fafls 10 carry o the Tests on within the perod of 21 days, the
Conractors personnal may proceed with the Tests at the risk and cost the Sub-Comractor. The Tess on
Completion shall then be deemed 10 have been camied ot in the presance of the Sub-Contractor and the
results of the Tes's shall be accepind as accurate

Hetesting
It the Works, or a Section, fail 1o pass the Tests on , Sub-Clause [Rejection] shall apply, and (he

Engineer or the Sub-ConTacior may require the failed tests, and Tests on Completion on any related work,
10 be repeated under the same terms and conditions.

Eailure to Pass Tests on Completion

If the Works, or a Section, tail 10 pass the Tests on Completion repeated under Sub-Clause 9.3 [Redesting],
the Engineer shall be entited o
() order further repetison of Tests on Completon under Sub-Clause 9.3,
b) it the fadure deprives the Conracior of substantially the whoke benelit of Works or Section, reject
the Works of Seclion (as the case may be), in which event the Conlractor shall have the same
ies as are p in Sub- h () of Sub-Clause 11 4 [Fallure 10 Remedy Defects]; o

{c) Issue a Taking-Cver C il the C 50

In the event of sub-pamgraph (c), the Sub-Contracior shall proceed in with all other
mnc«wwmmmmmmmmmmmmmwmu-a
cover the reduced value 10 the Contracior as a resull of this fallure. Unless the relevant reduction or this
tmilure is stated (or ks method of caloulation s defined) in the Comract, the Comtracior may require the
reduction 1o be

(3] agreed by both Partes (in full satisfacson of this ladure only) and paid belore this Taking
Owver Cenificate is ssued, or

iy determined and pakd under Sub-Clause 25 [Contractors Claims] and Sub-Clause 3.5
{Determinations].

Lontractors Taking Over

0.1

Jaking Over of the Works and Sections

Except as stated in Sub-Clause 9.4 [Failure to Pass Tests on Completion], the Works shall be taken over by
the Contracior when

1] the Works have been compieted n accordance with the Contract, including the matters described
in Sub-Clause 8 2 [Time for Completion] and except as allowsd in sub-paragragh (&) below, and

iy {ii] a Taking-Over Cerificaie lor the Works has been issued, or is deemed 10 have be issued in
accordance with this Sub-Clause,

The Sub-Contracior may apply by nodce 1o the Engineer for a Taking-Over Centificate not earlier than 14

days belore the Works will, in the Sub-Contracior's opinion, be and ready for taking over. H the

Works are divided into Sections, the Sub-Conractor may similarty apply for a Taking-Over Cenifica
each Secton,

The Engineer shall, within 28 days alier receiving the Sub-Coniraciors application:
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.3

[ 1350 he Taking-Over Cerflicate Lo the Sub Conracior, suming the date on which the Works or
Secion were compelsd in accortdance with the Conract, sroep Ky any mimor oasanding work
and dekecs wiuch will nol substantaly aflec; 0w use ol e Waonks oF Section kar st intended
purpete faitter unol of whils: it work s aomgiated and s dedecn ane remedied), o

L] et e ADOLCAGN, ghing easors. A Spentywig T work raquired 1o be doné by e Sub
Comaces o anable te Taking-Over Cevifaaie W be swad. The Sub-ConTacior shall dwn
COmphee s work befone issuing a further nodce under this Sub-Clause

1 the Engurmer tail aither o issus the Takdng-Owver Camificaw or 10 ryec the Sub ConTacior's apphcadon
within ‘he period ol 28 days. and i the Works or Seclion (as the case may De} are subsiamually in
accordance with the Comrac, the Taking Over Cerlificate shal be deemed 13 have been ssued on the last
dlay of that penod.

Inking Oyves

The Engnsar may, & e sobe discrsion of 1he Commscior, Issua & Taking-Over of Parts of the Works
Certficate Inr avy part of the Permaner. Works.

The Conraciw shall nor ose any pat of e .. Lt ¢ Weorks (ocher an &5 & temporary massire which
lsuMWnMWawme}ummﬂmmmmma
Tokirgy Cvey Corificars for s pan Howens, # e Contrecior doss use By part of ta =
Wiorks beorn he Taking-Ower Certiicane s issued;

{a) the [ wiwch 18 usad Shall De dewTesd 0 harvit B0 Wkeen Dwer a5 rom the daxe on wiech it is.
e

[19] tha Sub-Canramor shall cease 10 ba hable for tw core ol surch [ as o this date, when
risporvelaltty shall paes 1 e Corfatior, and

[14] I requesiad by the Sub-Contractor, the Engreer shell tiaue & Taking-Over Cartficae K tis par.

Aker he Engineer has ssued a T aking-Cvear Carificats or 8 par of te Workes, the Sub-Contracior shall be
grvet the sariws! APEONUNITY 10 (e Sach Sisds a5 oy DE NECHSSArY [0 CAITY OUt BNy outstanding Tesls on
o The Sub-C shall cary ous these Tasts pn Comnpleton &5 sGon &5 practicable befoe
the exgiry date of (e mdeviam Defiscts SgRcalion Peviod,

It the Sub Conractor nours Cos: 25 a result of the Comractor wking over and/or using a part of the Warks,
giher (han such use Bs s specilied in the Comract or agreed by the Sub Contractar, the Sub-Coniracion
shll

it} gve notios Lo the Comractor and

i) {n} be it shect Lo Sob-Clause 201 [Sub-Corpag iy s Ciavms] 0 payment of any such Cost
LA resacnabie profr, wiich thall be indeoded a1 e Commct Price Alter recelving this notice, the
£ afwll proceed N accordaioe with Sub-Clacsss 3.5 O wons] Lo agree or .
this Cos: and orolt

x.rmwwmmmmn-wdmmcmmm).um
o e works shal be reaucad. Simdary. e ey
uummuofmsa:w(nm) shall be calcutaied &s the r o which the
uueulmemﬁesanwmmﬂﬂmmmm Fumypmmntada-r
aher e dae srawd N s Takong-Ower C he [ on in these deay bears to the
uduauuuwukau&aum(nsmemsemayhu}asl\WUe ‘IMEI!WMMMWE
with Sub Clause 1.5 fDeferminations] 10 agree of these i ol this
msMMymmMMymmuwmmmma?Mmmm
shall nol alect the maximum amount of thesa

\nterforonce with Testa on Complefion

Exterppicn of Dafacts sotticaticon Period

‘The Contracor shall be enliled subject to Sub-Clause 2 5 [ % Tl 10 ki o Lhe Destects.
Mothrausn Period for s Woks or a Section H and (o the axent tha tha Works, Section of & majoe ftam of
Plant {m3 he case may be, and after @king over) cannol be used o 1he purpoces lor whidh they are
itmrwind by reason of 4 defect o damage. Howsvsr, 4 Dmecs dolficadon Period shal noe be extandad by
more an iwno years, || delery andior erection o Plam and/on Muulws waxs siopanded under Sub-Clause
5.8 [Suspension of Work] or Sub-Clause 16.1 [Sub-C ] .-} Wik}, the Syb-
Crrarsar's abligarions under this Claurse shall it apply o any defects of damage ocouming more than mwo
yoars afer the Detects Notification Period for the Pland andfor Mateias would gthersdsa have sxpired,

Failura to Rementy Defecty

Ft tha Sub Coniractor Lads 1o remedy any delec or damage witfin » raatonable e, A dale may be Tred by
{or on behall of) the Cordracion, on or by wiich the defect or darmege 15 i bea remeded. The Sub-Contractor
shed be gren Pictanable Nace of s das.

H e Sob Conracter tals on rerredy e defer? or damisge by Tes noulied dams and tis remedial work was.
0 be exatuted @ e cos: ol e Sub Conracon e Sub-Clares 11 .2 [Coat of Remedyig Oedects], the
Corracor may (e his opoan):

{a} EaTy Dut Tha work himsalf or by others, in a reasorable mannor snd Bl the Sub-Contractor's. cost,
bt the Sub-Conracor shell have no responatty kor (s work, and e Sub-Coatractor shall
subjecl 1o Sub-Clause 2.5 fContracior's Claims] pay (0 tha ConTactor the cocts raasonably incumed

by tha Comtraciof in ramedying the defec) or damage,

[3] raquir the Enpineer [0 aqree of
necordance with Sub-Clause 2.5 {Deremmtmsj.

A duction in the Comract Price in

{r) I e dedac: or damMage ey e 4 ol y ther whole benef of the 'Works or
Ay majos part ol the Works, terminaie the Conrect as & whols, of N respec of such major par
whch cannet be pul 10 the wnsaded wse. Witoul prejudics (o any oiber ighis, under the Conract
of oferwise, he ConTacty shall tven be endded 10 recover BN sums peid lor he 'Works. o for such
part (a5 the case may be), plis §nancing costs and e a1 ol damanding the same, dearing the
S wnd g Plant ar ks b the Sob-C

Bamoval of Detective Waork
o the deferl Or damage Canno; be remedied expediiously on e S0e and Te COMMACIon Qves ComseT, e
Sub Convacior may remowe fom e Site for fre puamoses of repas such nams of Piant as are delecive of

darmaged Thes consert may require the Sub-Contraclor io incroase the amoun of e Perlomance
Sacunty by the il repiaceman; tost of these Mems. or 10 itvwade oLl BDPITEAATE Security.

Fuciber Tasns

H the work of remedying of ary dedect or damage may sfac! the perlormancs gl The Workes, The Engineer
may requiny The répetion of any of the tesis described in thm Conrac. The requiremert shall be made by
nutice within 28 deys aher 1he defect or damage is remedied.

These (ests shall ba camed ouT in accoodance with he 1wms applicable (o the previous Less, excepr thal

Lhay shak be camed out at the risk and cost of the Party bable, under Sub Clause 11 2 {Cost of Remedying
Defacts), lor the cost of he remeda work.

Bight ot Acceas

Unil e Periimanee Cariheats he e issued, the Sob-Conracior shadl have such nght of access 1o the
Works a% 1A ratonmably requaned i order L0 cOmgly with The Clase axcapd as may be meordse with e
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1L¥

IIMEMmlsprmsu lu'nmhml.ldnys from carmdng our the Tesis on Comphenon by &
cawrse o which the C. be oswmed o have Laken Ove he
mum{ummmu}mmmmuTssmW otherwise have
baen compeusd.

The Engineer chall hn o A Takng - Ower Cormlicaw accordingly, and the Sub-Coniracior shall camy owt
e Tesis on Compledon as soon AS , belore the: expiry dme of 1he Dehecss Ssoircapon Penod.
The Engireer shall require the Test on Cormpleiion o be camed oun by giving 14 days' noace and in
acconianes with Thes relevani frovisions of e Contrace.

nmemmwmmmmmm”arewlmhsddwmcarrynuuu-m Tty on
Sub-C shall give natkss 10 the Ergineer and shall be erilted subjec: w Sub-
Chusem.l {Sub Conractors Claima] Lo:

[£:3] an extension of ime lor any such delay, if competon is o will be delayed wnder Sob Clause 8.4
[E fon of Time for C and

(] paymment. of ary such Cost plus reasonabls polt, which shell be indudad kn the Conwac: Prive,

AbBf recahdng this nolice, the Engirmer shall procesd in acoordance with Sub- Clause 3.5 [Deterrninagons]
0 agree or detenminag these mabers .

Eutept ax ptiereise siaied in s Taking Ows Camilonis, 4 owtiicus lor g Secton or par, of v Works shall
X be caemed 10 coarily

conpietion ol any ground o other SUrkaces FEOUINng Feat AL TN,

N order thal the Works and Sub-Contraciors Docymams, and sach Section, shall the condition requinsd by
ihe Comract ffar wear and tear mcepiad} by the sy date of the relevant Defecs Nodicawn Period of
A5 5000 A% practicabie Treveatier, the Sub-ConTackr shall:

{a) comples amy work which is ourstanding on the daie sramd in & Taking-gver Cerificale, wathin such
ime as is by the &g

L] mecute all work required 1o remiedy detcs o damage, 55 may be notiled by (or oo behalf of) he
Crriractor on o Sefore the explry dele of the Delects Notfication Perod for the Workos or Secinn
(&8s the case may be).

R a delect appears o damage ocows, the Sub-Conracior shell be noxied acoordingly, by [ on behadt of}
e Contracior.

Lot ol Remedying Orfocts
AN work refenmed o in sub paragaph U of Sub-Clause LLL fCompietion of Culstanding Worx and

Remedying Dedects] shall be evacuied a1 the rsk and cost the Sub-Corracior, # and 10 the sxian: Shay he
Wik is anriteizahie w1

{a) maﬂmmmm&nmumwnw
{b} Plan, baing in with the [Coniact, or
{c} ﬂumwmmmmmwumwmmm

W and 1o the extant that such work is attribe\abie 1o amy other cavse, the Conitract shall b natl lad prompsly
by {or on behalf of) the Contracior, and Sub- Clause L3 fvYanation Procedure] shall apply.
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Comranors resacrable sacity fesne 1ons

by . search tor the cause of amy dalecl, under he

of the 2o urless the delec 13 1o bn rurneciad at thet cos1 of (e Sub-Contracter inder Sub
Clausel_l. zfcwnfﬂemoemj d’nCaathnseud:pus reasonabla profil shall be ugreed or
bry het in with Sub-Claurts 3.5 [Delerminabions and shall be Included In

tha Comract Price.

Errforrance Cartificats

Per of the Sub-C s ohlige shall no ber

Lo have been completed unol the
- -2 e ssped the Periormerioe Carplicam 10 e Sub-Contractor, sating e dae on which e Sub-
Comractor omplatsd his ablgrons under e Conract

Sovene st s the Perkrnanca Cevlicam wahen 28 days alier e lates of the expery daces of

nnmmimmm or a5 500N thermaher &5 the Sub-Comramar hat sppbed sl twe Sun
s D and and (psind Wl ihe Warks, including remamying any detecss. A ooy

dumm&“hmnwm

Only the Pevlormance Ceryfcae shall be desnesd o conglivie accepance of the Works.

Unhafilied Obligali

Alt=r the Performance Cenificate has Doen Issued, mach Parly shall remain kabla lor the lultkmen: o) sy
piligation which remadns onparformad & thal tme For the purposes of deemining the nanes snd B of
unperformed cbligations, tha Contran shall be desmed to remain In forca.

Clmance of Site

Upon recerving the Porfommance Cardicale, lhe Sub-Conrecior shall remove any remsnng Sub-
Conracior's Eqipment, siwphus makris, wischags, rubbish and Temporany Works. irom ghe Sim

Iammmmmmmmma&ummmamm he
Perlomance Caiicas, e Conracar may sal Of oiherwse dtprse o Ay MeEMaRHY e, The
Carrarior shall be eriited 10 be paid the CosSTs rowter in comection wih, or acrburable 1o, such »aie o
dispocal and resonng e Sne.

wmumuwmmmmuwdmmmm H these moneys are lets than
ihe Comracior's cosls, the Sub Conracior shat pary the outslanding balance o the Comracion

Mtrrstens aed cyaluaban

21

Miorks e be Mexsured

The Works shall be measured ahd valusd for payment, in accordence with $is Clause Whenever L
£nginesr requires any pat of the YWorks [0 be measurad, reasonable nodce shal e (iven Lo the Sub-
Comractors Reprecentatva, who shall:

{a) prompay ether attend or send snother qualiling representagve (o assisT the Engireere I maklm the
MBS L, A
1] Lpply any pateukas requesied by the Enginear

¢ te Sub-Contractar tils to attend o send A e ve, the made by {or on behall o)
the Enginesr shall be aorepled a1 srurate.

EXCEfE a5 Odhenwrsa Stated 0 e Coneo, whersver oy SErmnaner Works are [0 be Measured ram
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122

123

~

124

133

136

reconds, these shall be prepared by the Engineer. The Sub-C shall a5 and when requesied, anend
10 examing and agree the records with the Engineer, and shall sign the same when agreed. if the Sub-
Coneracior does not anend, the records shall be accepied as accurale.

if the Sub-C

the records, and'or does not sign them as agreed, then the

inaccurae.
ham. nmsmc«mmwsommunmm 14 days afler being requesiad 1o
examing the records, they shall be accepled as acorate.

Method of Measurement
Except as atherwise siated in the Contract and notwiths:anding local praciice:

(&) measurement shall be made of the net acual quantity of each kem of the
Permanent Works, and

)] the method of measurement shall be in accordance with the Bl of Quaniiies or other appiicable
Schadules.

Evaluation

Except as otherwise stated in e Conract, the Engineer shall proceed in accordance with Sub-Clause 35
[Determination. | 10 agree or detsrmine the Conract Price by evaluating each item of work, applying the
measurement agreed or dewmined in accordance with the above Sub-Clauses 12.1 and 122 and the
appropriate rate of price for the iem,

For each item of work, the appropriae mie or price for the item shall be the rae or price specified for such
item in the Contract or, if there is no such ftem, specified for similar work. However, a new rate or price shall
e appropriate for an em of work it

{a)i) the measured quanity of the item is changed by more than 103 from the quantity of this item in the
Bill ot Quantites o other Schsdule,
(i) this change in quantity muliphed by such specified rate for this item exceeds 0.01 % of the
nt,

Amou
(iliy this change in quamity directly changes the Cost per unit quantity of this iiem by more than 1 %,
and
(W) this kem is not spedfied in the Contract as a “fixed rate item”;

or

Wi} the work is instructed under Clause 13 [Variations and Adjustments],

(¥} norate or price is speciied in the Conract for this ilem, and

(i) no ifed rate or price is the iem of work s not of similar character, o is not
execuied under similar conditions, as any iem in the Contract. Each new rate or price shall be
derived from any relevant rates or prices in the Contraci, with reasonable adjusiments 1o lake
account of the maners described in sub-paragraph (a) andlor (b).~ as applicable. If no raies or
prices are relevant for the dervation of a new rate or price, it shal be derived from the reasonable
Cost of executing the work, together with reasonable profit, taking accoun: of any other relevant
maners.

Until such Sme as an appropriate rae o price is agreed or the Engi shal ine &
provisional rate or price lor the purposes of intedm Paymen: Cenificaies.

‘Whenever the omission of amy work lomms pan (or all) of a Variaion, the value of which has not been
agresd, I

(a) e Sub Conwacior will iIncur (or has incurred) cost which, if the work had not been omized, would

have been deemed 10 be covered by a sum forming part of the Accepied Contract Amount,
(B} the omission of the work will resull (or has resufted) in this sum not forming parnt of the Comract
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However, if amount (i} is less than amount (i), there shall not be a fee,

Mariation Procedure

I the L riation, the Sub-Ci shall respond in
wmngassmnunrwmﬂe,mmmmsmmw:mﬁm&mm)am

{a) a description of the proposed work 10 be periormed and a programme for its execution,

)  the Sub Contraciors for any Y jons 10 the ding 10 Sub-
Qause 8.3 [Programme] and 10 the Time for Completion, and

{c) the Sub Comracionrs for ol the

The Engineer shal, as soon as aher g such proposal (under Sub-Clause 132 [Vake

Engineering] or ctherwise) with i, or The Sub-Contractor shall not

delay any work whils! awarting a response

Each instrucion 10 execute a with amy ] for the: g of Costs shall be issued by

the Engineer 1o the Suby Coniracior, WMMW

Each Va shall be n with Clause 12 [Measurement and Evaluation], unless the
i i o appr oth ina with this Clause_

Hiha b-Bri-Cimvabi-Resca-in-ara-thaR-one- I

i il . iyt = iRt
< oy S i Mlad Eaahie o e e ¢ d

g bl s e o il ety
SETORP ARG T COR-S b el S IE B
Provisional Sums

Each Provisional Sum shall only e used, in whole or in part, in accordance with the =i's insructions,
and the Contract Price shall be adjsted accordingly. The total sum paid 1o the Sub-Contractor shall include
only such amounts, for the work, supplies or senvices 10 which the Provisional Sum relates, as the £
shall have instructed. For sach Prowsional Sum, the © oo o may instruct:

(@)  work 1o be (inchading Plas, ummmmw)wummw
and valued under Sub-Clause 13.3 [Varation Procedure], and/or

(b} Plam, Materials or sendces 0 be purchased by the Sub-Comractor, from a nominated Sub-
Conyacior (as defined in Clause S | Sub-Ci or and for which there
shall be included in the Comract Price

iy A& sum or overhead
by apphang the relevant
IS no such rate, the parceniage rate stated in the Appendix (o Tender shall be applied

The Sub-Conracior shal, when requred by the
BCCOUNTS OF Mecsips In subsantaton

i the aciual amounts pakd (or due 10 be pald) by the Sub-Comracior, and
charges and A

', pr NVOICES, and

Dayveork

IFor work of & minor or incidental nature, the + may instruct that a Variaion shall be executed on a

Price; and
{c) this cost is nol deamed 1 be included in the evaluation of any subsiwed work,

mr-mmmmmwmmm o ars. Upon
receiving this notice, the shall pr d in d m&bmasfm«mmﬂsjm
qnurmmmmmwhermﬂucwmm

Bight to Vary

Varagons may be iniiated by the Engineer al any time pnor 10 issuing the Taking-Over Cenificate lor the
‘Works, sither by an insiruction or by a reques: for the Sub-Comractor o submit a proposal

mmmmwmmwmmmmmsw—cmmamw
Qives nodce to te 0 sasng (with that the

Suby Conractor cannot readily cbiain the Goods required for the Vari Upon
Engineer shall cancel, confirm or vary the insTucton.

g this notice, the

Each Vanation may indude:

(a) changes 1o the quantities of any ftem of work induded in the Conrac: (however, such changes do
not necessarily constine a Varaton),

(b) changes to the quality and other characteristics of any item of work,

{c) ges to the levels, posi andfor of any part of the Works,

(d) omission of any work uniess it is 1o be caried out by others,

(=) any additlonal work, Plant, oF Services y for the Works, including arny

Tests on C mmmmwmuwym.u
(3] changes (o the sequence or timing of the execution of the Works.,

TIuSuh-Corlnnurshl mmlemydmrmmammmmdMMWIm unless and
urtiil the

1 or appr

Yalue Engineering

The Sub-Contractor may, sl any me, submit 10 the Engineer a written proposal m{ln.MSub

Cwmu‘snwim}vil nmmnmm (i) reduce the cost to the | © ol
uwmm:mmmmmqfummw \ -nlﬂ\e

mmdmk&nmmmmm the Contracior.

The proposal shall be prepared at the cost of the Sub-Contracior and shall inchude the ems listed in Subs
Clause 13.3 [Varation Procedure].

ha J, which is approved by he Engi
‘Warks, then unless oherwise agreed by both Parties:

(a) the Sub-Comtracior shall design this par,

®)  subparagraphs (a) 10 (d) of Sub-Clause 4.1 [Sub-Ci s General Oblig ] shail apphy, and

(c) it this change resuls in a reduction in ummummmmwmu
accordance with Sub-Clause 35 [D 10 agree of 4 fee, which shall be
incuded in the Comract Price. This fee shall be half (S0%) of the difference between the following
amourns.

a change in the design of pan of the Permanent

[(1] such reducion in conract value, resufing from the change, excluding adjusmments under
Sub-Clause 137 [Adustments for Changes in Legisiaton] and Sub-Clause 138
[Adjustments for Changes in Cosi,and

(i) the reduction (il any) in the vaiue 1o he Contracior of the vanied works, taking account of
any reductions in quality, anticipated life or operational efficencies
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daywork basis. The work shall then be valued in accord, with the
Contract, and the following procedure shall apply. Iluhvwkmﬂjulsmndmgdlnme(‘;mm
this Sub-Clause shall not apply.

Before ordering Goods for the work, the Sub-Ci shall submit i 1o the © o When
apphying for payment, the Sub-Contractor shall submit invoices, vouchers and accounts of receipts for any
Goods.

Except lor any ivems lor which the Day that i not due, the Sub-Contracior
shall deliver each day to the o r=0 in dupii which shall include the foliowing
detals of the usad in he days’ work:

(a) mmmwmumm.

b) the idengfication, type and time of Sub-Cs and Temponary Works, and

{c) mmwmumwmm

One copy ol sach siaement will, i comect, or when agreed, be signed by the and rewrmed 10 the
Sub-Comractor. lhmmmmmmm rEsources. (o the

prior to thew inclusion in the nex Saement under Sub-Clause 143 [Application lor intenim Payment
Cenicates].

Adiustments for Changes in Legisiation

The Comiract Price shall be adjusted to take account of any increase or decrease Cost resufting from a
change in the Laws of he Counrry (induding the introduction new Laws and the repeal or modification of
existing Laws) or in the judicial or official governmental interpretation of such Laws, made afier the Base
Date, which aflect the Sub-Contractor in the performance of obligations under the Contract

Il the Sub-Contractor suffers (or will suffer) delay and/or incurs (or will incur) additonal Cos:s as a result of
these changes in the Laws or in such interpretations, made afier the Base Dae, the Sub-Conractor shall
give notice 1o the Engineer and shall be entitle subject to Sub-Clause 20,1 {Sub-Contractor's Claims| o

(a) an extension of time for any such delay, if completion is or will be delayed under Sub-Clause 8.4
[E. of Time for Ct and
(b} ummdwmmmmmdrmmmmmmmm

After recesving this nofice, the Engineer shall proceed in accordance with Sub-Clawss 3.5 M«mmanmsj
10 agree wdmmmesemmels

SR Y c'xv" ﬂ«w&vxeiwuvj

In this Sub-Clause, “table of adjusment the completed table adjustment data included in the
Appendix 10 Tender, if there is no such adpusiment data, this Sub-Clause shall notl apply.

i this Sub-Clause applies, the
the cost of labour, Goods and

payable 10 the Sub-Contracior shall be adjusied lor nses or lalls in
inputs 1o the Works, by the additon or deduction ol the amounis
Sub-Qause.

by the pr inthis
To the extent thal full ion for any rise or &l in Costs is not covered by the provisions of this or
other Clauses, the Contract Amount shall be deemad 10 have included amounts 10 cover the
congngency of other and falls in costs.

mmmuwnummmmmmm a valued In

with thee and cenified in Payment Cerfficates, shall be determined from
formulae for sach of the curmencies in which the Coneract Price is payable. No adjusmment bs 1o be applied 1o
work valued on the basis of Cost or cuent prices. The iormutae shall be of the following general type:

0 =a + 1 LLo + ¢ EVEo + d MaMo
where

F



“Pn’ is the adjusiment multiplier to be applied to the estimated contract value in the refevant cumency of the
work carmed ou in pericd ', this period being a month uniess otherwise staied in the Appendix to Tender,
“a" is a fixed coefficient, siated in the relevant table of i
portion in contraciual payments;

i data rep the

b, ke i ing the esti proporion of each cost element related 1o the
e;oe«.uuon o me Works as !udEd in the rumm lable of adjustment dala; such tabulated cos: elements
may be indicative of resources such as labour, equipment and matenals;

“Ln", “EnY, " Mn®, .. are the curent cost indices or reference prices for period "n”, expressed in the relevant
currency of payment, each of which is applicable 10 the relevant abulaled cost element on the date 48 days
jpior 1o the last day of the parod (10 which the particular Payn}mt Certificate relates); and

“Lo", "E0", "MO"....... are the base cos: indices or refe e prices, expressed in the relevant cumency of
payment, each of which is applicable 1o the relevant mgz:?d cost element on the Base Dae,

The costindices or reference prices siated in the e of adjustment data shall be usad. I their source isin
doubt, it shall be the reference shall be made 1o the values of the
indices at stated dates {quoted in the founh and frrh columns respectively of the table) for the purposes. of

clarificadon of the souwrce; although these 9‘193 {and thus these values) may not comespond 10 the base
costindices.

In cases where the “curmency of 'mdgf fs‘u'l'.Ed in the table) is not the relevant currency of payment, each
index shall be converied into the relévant cumency of payment at the seling rale, estabiished by the ceniral
bank of the Country, of this releant cumency on the above date for which the index is required to be
applicable, ¥ 4

Unil such time as each ent cost index is availabie, the Engineer shall determine a provisional index for
the issue of Inerim Payrgent Certificates. When a current cost index is avallable, the adjustiment shall be
recalculated accordingly.

4
fails to complete the Works within the Time for Completion, adjustment of prices

It the Sub-C
thereatter shall made using either (i) each index or price applicable on the dawe 4% days prior o the
expiry of the for Completion of the Works, or (i) the cumrent index or price: whichever is more

favourable tathe Contractor,

The weightings {coeflicients) for each of the factors of cost stated in the tablefs) of adjustment data shall
only adjusted if they have been ed or napplicable, as a result of
Wi 5.

Contract Price and Payment
141  The Contract Price
Uniess othenaise siated in the Pardcular Conditions:
(a) the Contract Price shal be agreed or determined under Sub-Clause 123 fEvaluation] and be
subject 1o adjustments in accordance with the Contract,
(1] the Sub-Contracior shall pay all taxes, duties and fees required o be paid by him under the
Contract, and the Contract Price shall not be adjusied for any of these costs except as stated in
Sub-Clause 13.7 [adjustments for Changes in Legisiationf;
{c) any quantides which may be ser out in the Bl of Quantities or other Schedule are estimated
quantides and are not 1o be taken as the actual and comect quantities:
(i} of the Works which the Sub-Confracior is required 10 execule, of
{if) for the purpases of Clause 12 Measurement and Evaluarion], and
41
{b} any amounts 1o be added and ded d for ch, in and in cost, in
accordance with Sub-Clause 13.7 [Adjustments for Changes in L!gﬂa,'mw and Sub-Clause 138
[Adjustments for Changes in Cost];
{c) any amoun! 1o be deducted for retention, calculated by applying the percentage of retenion siated
in the Appendix 1o Tender w the il of the above amounts, unil the amount so retained by the
Empioyer reaches the limit of Retention Money (if any) siated in the Appendix 10 Tender;
{d}  any amounis 0 be added and deducted for the advance payment and repayments in accordance
with Sub-Clause 14.2 [Advance Payment];
{8}  any amounis 10 be added and deducied for Plant and Malerials in accordance with Sub-Clause
- 14.5 [Plant and Materials intended for the Works],
{f any other additions or deductions which may have become due under the Confract or othenwise,
including hose under Clause 20 [Claims, Dispites and Arbitration]; and
{0}  the deduction of amounts certified in all previous Payment Certificates
144 Schedule of Payments
It the Contrac: includes a schedule of paymenis specifying the instalmenis in which the Contract Price will
be paid, then unless otherwise stated in this schedule:
(a} the instalments quoted in this of shall be the contract values for the
purposes of sub-paragraph (a) of Sub-Clause 143 IApplication for Interim Payment Certificates];
(b)  SubClause 14.5 [Plant and Materials intended for the Works] shall not apply; and
{c) it these ins@alments are not defined by reference 10 the actual progress achieved in executing the
‘Works, and if acual progress is found to be less than that on which this schedule of paymenis was
tasad, then the Enginesr may procead in accordance with Sub-Clause 3.5 [Deferminations] 1o
agree or determine revised instalments, which shall take account of the extent 1o which progress is
less than that on which the instalments were previously based.
If the Contract does not include a schedule of payments, the Contractor shall submil non-binding estimates
of the payments which he expects 1o become due during each quanery pesiod. The first estimate shall be
submitted within 42 days afier the Commencement Date. Revised esti shall be at i
imervals, unil the Taking-Over Cenificaie has been [ssued fior the Works.
iamgad®
s

. A .

if this Sub-Clause applies. inteim Paymeni Cenifieales shall include, under sub-paragraph {8) of Sub-

Clause 14 3, o

(0] an amount for Plant and Materals which have been sanl 1o the Sie for incorporation in the
Permanen: Works, and

iy a reduction when the contract value of such Plant and Materials is incuded as par of the
Permanen: Works under sub-paragraph (a) of Sub-Clause 14.3 [Application for Inlerim Paymeni
Cetificates],

If the lists referred to in sub-paragraphs (b)) or {chi) below are not induded in e Appendix 10 Tender, this
Sub-Clause shall not apply.

The Enginesr shall detemmine and certify each additon if the following conditions are satisfied:
(a} the Sub-Contractor has:
in kept satisfactory records (including the orders, receipis, Costs and use of Plant and
Materials) which are available for inspection, and

43

¥ Uniess and umiil the Comracton receives-Hs guaranise

148

{d) the Sub-Contracior shall submil to the Engineer, within 28 days aher the Commencement Dale, a
proposed breakdown of each lump sum price in the Schedules. The Engineer may take account of
the breakdown when preparing Payment Certificates, but shall not be bound by it

7

w S MY > e

The Conracior shall make an advance payment, as an interest-free loan for mobilisaton, when the Sub. |
Conractor submits a guamniee in accordance with this Sub-Clause. The toml ardvance payment, the |
number and timing of instalments (if more than one), and the applcable curencies and propartions, shall be |
as stated in the Appendix 1o Tender. {
PE—

= orif the toal advance payment is not

stated in the Appendix 1o Tender,_ihis Sub-Clause shall m:l q:ply

The o~ shall issue an Imenm Paymen! Cerificaie for the first instalment after receiving a Statement
{urlde Subﬂausth 14.3 jApplication for interim Payment Certli f) and afer the Ci receives
{i) the Performance Securily in accordance with Sub-Clause 4.2 [Performance Securify] and
(0] a in and equal 1o the advance paymant.
Trls gumee shall be lﬁwed by Mmm—ulm—e—emw-fev—eﬂmumdeﬂen} <
d by the and--shall-ba—k ot
- in-aRather-lern-Appe “;"‘“"

The Sub-Contractor shall ensure that the g is valid and enfi bie untl the ad has
been repaid, bfu‘tlﬁa’nwmn‘avbemrssvdvmmmdbvmem!ewdbyme&bﬁmuamas
Indicated in the Payment Cerificates. f the terms of the guaraniee specify its expiry date, and the advance
payment has nol been repaid by the date 28 days prior 10 the expiry date, the Sub-Contractor shall extend
the validity of the g until the pay has been repaid.

The advance payment shall be repaid through p ge ded
percentages are staled in the Appendix 1o Tender

. Unlezs other

in Payment C

{a) deductions shall commence in the Payment Cerificate in which the wotal of all cenified intedm
payments {excluding the advance paymen! and deducions and repayments of relention) exceeds
ten per cent {10%) of the Accepted Contract Amount less Provisional Sums; and

{B) deductions shall be made at 1he wumsmmn rate of one guarier {25%) of the amoun: of each
Payment Cerificate and deductions and repaymen:s of ratenton)
in the cumencies mduummnsofme advance payment, untl such ime as the advance payment
has been repald.

if the ardvance payment has not been repaid pror io the issue of the Taking-Over Certificate for the Works
of prior 10 lerminalion under Clause 15 [Termination by Contractor], Clause 18 [Suspension and
Termination by Sub-Contractor] or Clause 19 [Force Majewre] (as the case may be), the whoie of the
balance then oulslanding shall immediately become due and payable by the Sub-Contracior io the
Contractor.

The Sub-Conracior shall submit 8 Stalement in six copies w the 7o
formn approved by the Cono o) showing in detail the amounis which the Sub-Contracior considers himsedt
o be entitied, together with supporting documents which shall include the report on the progress during this
month In accordance with Sub-Clause 4.21 [Progress Repors].

¢ afer the end each mondh, in &

The Swatement shall include the following iiems, as appiicable, which shall be expressed in the various
cumrencies in which the Contract Price is payable, in the sequence listed:

{a) the estimated contract value of the Works d and the C s D up
1o the end of the month (including Variations but excluding items described in sub-paragraphs (b} 10
(g) below);
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{iy ibrnined a of the Cost of iring and g the: Plant and Malenals to the
Site, supporied by satisfactory evidence;
and aither:

B the relevant Pian and Materals:
[} are those Fsted in the Appendix to Tender for paymen: when shipped,

iy have been shipped 10 the Country, en route 1o the Sie, in accordance with the Contract;
and

(i are described in a clean shuned bill of lading or other evidence of shipment, which has
been submined to he T <o iogather with evidence of payment of freight and
insurance, any other documents reasonably required, and a bank guaraniee in a form and
issued by an entty approved by te Contracior in amouns and cumencies equal o the
amount due under this Sub-Clause: this guaraniee may be in a similar form 1o the fom
referred o in Sub-Clause 14.2 [Advance Paymeny and shall be valid until the Plan: and
Materials are properdy siored on Site and protecied against loss, damage or deterioration;

ar
{c) the relevant Plant and Malenals:

[} are those listed in the |x 10 Tender for when

1w the Sile, and

) have been delivered o and are properdy stored on the Sile, are protected against loss,
damage or detenoration, and appear 1o be in accordance with the Coniract.

The addiional amount to be cerified shall be the equivaient of eighly percent of the Engineers
dewemination of the cost of the Plant and Materials (induding delivery to Site), taking account of the
documents mentioned in this Sub Clause and of the contract value of the Plant and Maerials.

The currencies for this addiional amount shall be the same as those in which payment will become due
when the contract value is included under sub-paragraph (a) of Sub-Clause 143 [Application for inferim
Paymen! Certificates]. Al that time, the Paymen Cenificate shall include the applicable reduction which
shall be eguivalent w0, and in the same curmences and proportions as, this additional amount for the
redevant Plant and Materials.

Issue of Interim Payment Certificates

Mo amount will be certified or paid untl the Contracior has received and approved the Perdormance Secunty
Thereafier, the Engineer— o= shall, within 28 days afier receiving a Statement and supporting
documents, nssue to Lhe Contracior an interim Payment Certificaze which shall state the amount which
the Engipess « fairly determines 1o be due, with supponing pariculars.

However, priof 1o isswng the Taking-Over Certificate for the Works, the o ¢ shall not be bound 1o
issue an Interim Payment Certilicate in an amount which would (after retention and other deductions) be
less than the minimum amount of interim Payment Certificates (if any) siated in the Appendix to Tender. In
this event, the i shall give notice 10 the Sub-Contracior accordingly.

An Interim Payment Certificate shall not be withheld for any other reason, although:

{a) if any thing supplied or work done by the Sub-Contracior is not in accordance with the Contract, the
cost of reciification or replacement may be withheld until rectification or replacement has been
completed; and/or

(b} il the Sub-Conracior was or is taiing 1o perform any work or ubigmmrl in accomlance with the
Contract, and had been so nolified by the Engineer - , the value of this work or
obligation may be withheld uniil the work or obligation has bee-n peﬂumed

The - o may in any Payment Certificate make any comection or modification that should properly be
made 0 arly previous Payment Certificate. A Payment Cerificale shall not be desmed o indicale the
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* s acceplance, approval, consent or satisfaction,

Payment
The Contractor shall pay to the Sub-Contracior (= -

{a) the first gmen: of the mummmwumumuu
within 21 days after in acc with Sub-Clause 42 [Pedormance
Security] and Sub-Clause uzmmw whichever is later;

&) the amount cerified in each Interim Paymen: Cerificale within 56 days after the Engineer recelves
the and i and

() the amoun: certified in the Final Paymen: Cerificaie within 56 days afier the Contractor recaives
this Paymemn: Certificate

Paymant of the amoum due in sach currency shall be made inlo the bank account, nominaied by the Sub-
Contractor, in the payment couniry (lor this cumency) spedified in the Comract.

Delayed Payment

if the Sub-Contractor does not receive payment in accordance with Sub-Clause 14.7 [Payment, the Sub-
Contractor shall be entided

the period of delay rmmwnmmmmmmww

Clauss 14.7 [Payment], imespactive (in the case of its sub-paragraph (b)) of the date on which any interim
Paymemn Cersficate is issued.

Unless otherwise stated in the Particular Conditons, these financing charges shall be calculated at the
annual rate of three percentage points above the discount rate of the central bank in the country of the
currency of payment, and shall be paid in such curmency

The Sub-Contractor shall be entited 10 this payment withou: formal notice or certificaton, and withow
prejudice 10 any ather right or remedy.
Eayment of Retention Money

whenmﬂmmMmmmmimmmmmumhmutmnwmumm
be cenified by he =

Prompily aher the lalest of te expiry dates of the Delects Nosflicason Periods, the outsianding balance of
the Retention Money shall be cerified by the Engineer for payment 1o the Sub-Contractor. Il a Taking-Over
Cenificate was issued for a Section, a proportion of the second hall of the Retention Money shall be
certified and paid prompdy afier the expiry dae of the Detects Notfication Period lor the Sectiion. This
proportion shall be two-liths (40%) of the proportion calculated by dividing the estimated contract value of
the Section by the estimated final Contract Price.

However, if any work remains 10 be exscued under Clause 11 [Delects Liabiity], the _~ = shall be
emitied 10 withhold cerificason of the estimated cost of this work untl it has been executed.

When calculating these proportions, no account shall be taken of any adjustments under Sub-Clause 13.7
[Adjustments for Changes in Legisiation] and Sub-Clause 13.8 [Adusiments for Changes in Cost].

Staement at Completion
Within B4 days afer receiving the Taking-Over Cenificae for the Works, the Sub-Contractor shall submit 1o
45

the 5 + shall issue the Final Payment Certificae for such amount as he falry desmines to be due.

14.16
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The&mmmemn:m-n
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If the Sub-Contractor fails to cammy oun any obligation under the Conlract, the Engineer
mayt:ymﬁmmumn%bﬁoﬂmmmmhunmmmmmmmhuﬂnamcﬂuﬂ
reasonable time.
Iermination by Contracior
Tmmuﬂbem'mmmemm

e if the Sub-Coniractor
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the copies of a in accordance with Sub-
muzwmmmmmmmcmwmn

{a) the value of all work done in accordance with the Contract up 1o the date stated in the Taking-Owver
Certificate for the Works,

(-] any further sums which the Sub-Contracior considers (o be due, and

{c) an essmate of any other amournts which the Sub-Contracior considers will become due 1o lim
under the Comract. Estimaied amoures shall be shown sep ely in this an

The _oo7: 0 shall then cerily in accordance with Sub-Clause 146 [issue of Intenim Payment
Cevtificates].
Application for Final Payment Certificate
msmmmummwm“m

£ s:mdaa-n“ with g in dewail in a lum
approved by the -
(a) the value of all work done in accordance with the Contract, and
(b} any further sums which the Sub-Contractor considers 10 be due to him under the Contract o

otherwse

i he T wmmmmmmdmmmmum
he

H if, it the - = and the Sub-Contracior and any changes o the
Mﬁuswm”w It becomes evident that a dispute exisis, the © 1o shall deliver
to the Contracior (with a copy © the an Interim Cenificate for the agreed pars of
the draft final satement. Thereafier, & the dispute is finally resolved Sub-Clause 204 [Oitaining

Boards 5 25
mmmmmmmmammmmamm

Discharge

mmummumwmummm

that the wotal of the Final full and Snal of all moneys due o the Sub
Conracior under of in connecion with the Comrac This discharge may state thal i becomes effecive
when the Sub-Comracior has received the Performance Security and the outstanding balance of tis 1wl
in which even: the discharge shall be eflective on such date.

Issue of Final Payment Certificate
Within 28 days after receiving the Final Siatement mm:mmmmmeuhm
14.11 [Appiication for Final Payment Certficats] and Sub-Clause 14.12 [Discharge), the shall

issue, 10 the Sub-Contractor, the Final Payment Canificate which shall sae:

(&) e amount which is finally due, and

{b) after giving credit 1o the C for all ly paid by the Comractor and for all
sums 10 which the Conracior (s emtited, the balance (it any) due from the Contracior 1o the Sub
Contractor or from the Sub Contracior 1o the Contracion, as the case may be

lliheSlb—CnmnrhﬁnﬂWthﬂPMCﬂdMlnmeumSubdm1411
[Appiication for Final Payment Certificate] and Sub-Clause 14 12 [Discharge], the * shall request
the Sub-Contractor 10 do so. if the Sub-Contractor fails 10 submil an application within a peniod of 23 days.
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{a) fails to comply with Sub-Clause 4.2 [Performance Secunty] or with a notice under Sub-Clause 151
[Notice o Comect],

(L] abandons the Works of plainly o the
his obiigations under the Conract,

not to continue pérformance of

(c} without reasonable excuse falls:
(0} 0 proceed with the Works in accordance with Clause 8 [Commencement, Delsys and
Suspension], or
iy o comply with a notice lssued under Sub-Clause 7.5 [Rejection] or Sub-Clause 7.6
[Remedial Work], within 28 days afier receiving iz,

{d) subcomracts the whole of the Works or assigns the Contrac without the required agreement,

(#) becomes o i goes imo Equidation, has a g o ad jon order made
against him, with his creditors, or cames on business under a receiver, rusiee o
manager lor the benefit of his creditors, or if any act is done or event occurs which (under
applicable Laws) has a similar effect 10 any of these acts o evenis, of

L] gives or offers (o give (direcdy or indirectly) 1o any person any bribe, gift, gratuity, commission or
other thing of value, as an Inducement or reward:
(0] Icrﬂnruummwuommnmmhmtuu
i) brm:rm show favour or disfavour 10 any person in refation 10 the

or it any of the Sub-Contraciors Personnel, agents or Sub Conractors gives or oflers 1o give
(directly or indirectly) o any person any such inducement o reward as (s described in this sub.
paragraph (f). However, lawhd inducements and rewards to Sub-Contracior's Personnel shall nou

n any of these evenis or cicumsiances, the ConTacior may, upon giving 14 days’ notce 10 the Sub-
mmmwmuwmmm Wﬂll’wcﬁedm
puw(a)wmhmmmyb\rm ' the Conract

The Coniractors elecion 1o temminate the Conracl shall not prejudice any other rights of the Contractor,
under the Contract or otherwise.

The Sub-Contractor shall then leave the Sie and deliver any required Goods, all Sub Contractors’
Documents, mmmmmmmuhm m!l\emer However, the Sub-Contracior
shall use his best eflors 10 comply & in the notice (i) for
the assignment dmmw(ﬂhmmdﬁammhmmdh
Wiorks.

Aner ination, the C the Works andior armange for any other entiies to do so.
The Contractor and these entides may then use any Goods, Sub-Confracior's Documents and other design
documents made by or on behalf of the Sub-Contractor.

The Contractor shall then give notice that the Sub-C and T
mmﬂmmmmxummﬂmﬂ-&bm shall promptly arange their
removal, & the risk and cost of the Sub-Contracior. However, if by this Sme the Sub-Comracior has failed 1o
make a paymer due 10 the Contracior, these ems may be sold by the Conracior in order 10 recover this
payment. Any balance of the proceeds shall then be paid 1o the Sub-Contracior,

fuati at Date of T dnaci

As spon as pracicable aler a notice of termination under Sub-Clause 152 Termination [Termmination by

mjmmmwmwmmmnmmn
=) 10 agree or the value of he Works, Goods and Sub-Contractor's Documents,

uﬂwmmﬂmmmw with the Contract.

fior weork: in
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P o Terminass

Aner a notice of \emminaion under Sub-Clause 152 [Termination by Contractor] has iaken efiect, the
Contracior may:

{a) proceed in accordance with Sub-Clause 2.5 [Contraciors Claims),

&) memmm umil the costs of execution, completion and
remmnudanymu:s for delay in son (i any), and all other cosis incumed by
the Ci have been

[14] recower rom the Sub Comracior any losses and damages incurred by the Contracior and any exira
mummmmmummmwmmmmm
Clause 15.3 | at Date of Termir Aler any such losses, damages and

exira coss, meCmmamebdmwmmCmmm

Conwracior's Entidement 1o Termination

The Contractor shall be entitled 10 wrminate the Contract, a2 any lime for the Coniractor's convenience, by
qiving notice of such o the Sub-Ci The shalmmmdwsaﬁ&‘th:
later of the daies on which he Sub-Conractor receives tis notce or the COnacior fewms the
Perlormance Security. The Comracior shall not terminate the Contract under this Sub-Clause in order 1o
execule the Works himself or 1o arange for the Works 10 be executed by ancther Sub-Contracior

Anumminuuun ﬂummmwmﬁm accordance with Sub-Clause 16.3 [Cessation of
of Sub-Ci shall be paid in with Sub-Clause 196
fwrmmmmmm;

7.2

7.3

Sub-Contraciors Enttement

i the Engineer falls 1o cenily in accordance with Sub-Clause 146 [issue of Intendm fo Suspend Work
Payment Cenificates] or the Contractor fadls 1o comply with Sub-Clause 2.4 [Contractor's Financial
Arrangements] or Sub-Clause 14.7 [Payment], the Sub-Contractor may, lhrmmhﬂwhm
notice 10 the Comracior, mmm(ummmdmk]mmwwm
received the Payment Cenificate, as the case may be and as described in
e norice,

The Sub-Contractors action shal not prejudice his entdements to financing charges under Sub-Clause
14 8 [Delayed Payment] and o terminaton under Sub-Clause 16 2 [Termination by Sub-Contracior]

 the Sub-C such Paymen! Ceri d (as
in the relevam Sub-Clause and in the above notice) before giving a notice nl termination, the Sub
Contractor shall resume normal working as soon as is reasonably pracicable,

# the Sub-Conracior sufters delay andior incurs Cost as a result ol suspending work (or reducing the raie
of work) in accordance with this Sub-Clause, the Sub-Contractor shall give notice 10 the Engineer and shall
be emitled subject 1o Sub-Clause 20.1 [Sub-Contractor's Claims] o

{a) an exension of time for any such delay, if completion is or will be delayed, under Sub-Clause 8.4
J{ of Time for Ci

) paymen: of any such Cos: plus reasonable profit, which shall be induded in the Contract Price.

Alter receiving this notice, the Engineer shall proceed in accordance with Sub-Clause 3.5 [Detevminations]
0 Bgree of determine thess maters.

C . the C Py and their ‘agenis, agains: and fom all claims, damages,
in respect of.

losses and

'.lﬂldlouw

{a) bodily injury, sickness, disease or death, of any person whatsoever arising out of or in the course of
wbymlsmdummta’sdwmm the execution and completion of the Works and

the remedying of any defects, unless amribwable 1o any negligence, wilul act or breach of the
Contract by the Contractor, the Coniracior's Personnel, or any of their respecive agents, and

{b) damage to or loss of any property, real or personal {other than the Works), 1o the exient that such
damage or loss:

m anses oul ol or in the course of or by reason of the Sub-Contracior's design (i any), the
execytion and completion of the Works and the remedying of any defects,

(i) Is anriburable 10 any negligence, wilful act or breach of the Contract by the Sub-Contracior,
the Sub-Contracior's Personnel, their respective agents, or anyone directly or indirectly

empioyed by any of them
The Contractor shall i and hold the Sub-C , the Sub-C. s and
thewr respective agems, 1 and from all claims, d Immd g legal fees

and expenses) in respect of (1) bodily injury sickness, usaﬁse or death, which ls arl'tul.lln o any
negligence, memdhmmwhw the Contractor's Personnel, or any of their
respective agen=, and (2) the maters for which liabiity may be excuded Fom insurance cover as
described in sub-paragraphs (A1), (i) and (iil) of Sub-Clause 18.3 finsurance against injury fo Persons and
Damage 1o Propenty].

Sub-Contractor's Care of the Works

The Sub-Contracior shali take full responsibiity for the care of the Works and Goods from the
Commencemen! Date until the Taking Over Cenificate is issued (or is deemed 1o be issued under Sub-
Clause 10.1 [Taking Over of the Works and Sections]) for the Works, when responsibility for the care of the
Works shall pass 10 the Contracior. | a Taking-Over Cenificae is issued (or is 50 deemed 0 be issued) for
any Section or parn of the Works, responsiblity for the care of the Section or pan shall then pass  the

The risks refered (0 in Sub-Clause 17.4 below are:

(a)  war, o not), , act of foreign enemies,
) . 3 mililary or usurped power, of civil war, within the

Country,
(3] ﬂﬂ.mmnmudmdgﬁmmsmmhymmmmmmcmum
| and other

()] of war, brmacuw m-‘l'ﬂ!
s use of such i

‘war be

war, msm
Courry, except as misy be attribuiable 10 the Sub-C

51
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Risk and Responsibility
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17.4

Iermination by Sub-Contractor
The Sub-Contracior shall be entitled 10 terminale the Contract if:

(&) mmbmmdmsrnWWMMMcemﬂummnlumnmc@
under Sub-Clause 18.1 [Sub-Ci Work] In respect of a failure 1o
cmuy with Sub-Clause 2.4 [Co ,rmnt

) : falls, umﬁm:w:m-mtmymmdm& D issue
u'neruummlcwlme

{c) the Sub-Contractor does not receive the amount due under an Interim Payment
Certificate within 42 days aher the expiry of the dme siated in Sub-Clause 14.7 [Payment] within
which paymen:t is © be made (except lor deductions in accordance with Sub Clause 25
Contractor's Claims]),

(d) the Comractor substamially fails 1o perform his abligations under the Contract,

(&) the Contractor fails © comply with Sub-Clause 16 [Contract Ay'emlmj or Sub-Clause 1.7

[Assignment],

n aprolonged suspension affects the whole of the Works as described in Sub-Clause 8.11 [Prolonged
Suspenson], or

@ e C goes imo ki , has a

MMNmmmlm mnmnisu'mhsmdm orcnasunbtsdnnssundat
a receiver, rusiee of manager for the benefit of his creditors, or If any act Is done or event ocours
which (under applicable Laws) has a similar effect 1o any of these acts or events.

in any of thess evenis or the Sub-Ci iy, 14 days' nouce 10 the
Contractor, terminate the Comract. However, in the case of sub-paragraph (f) or (g), the Sub-Contractor
may by notice terminate the Contract immediataly.

The Sub-Contracior's efection 10 #rminate the Contract shall not prejudice any other righs of the Sub
Contracior, under he Comract of otherwise,

Aher a notice of wermination under Sub-Clause 155 [C Sub-Clause
16.2 [Temnination by mummmsmrmm Payment and Release]
has 1aken effect, the Sub-Conlractor shall prompty:

{a) cease all lurther work, except for such work as may have been insiructed by the Engineer for the
protection of lite or propeny or for the safety of the Wors,

(1] hand over Sub-Conracior's Documents, Plant, Materials and oher work, for which the Sub
C has d

{©) remove all other Goaods from the Site, excepl as necessary for safety, and leave the Site

Bayment on Terminagion

Aher a notce of wrmination under Sub-Clause 16.2 [Termination by Sub-Contractor] has taken effect, the
Contractor shall prompiy:

(a) resum the Perfomance Security 10 the Sub-Contracior,

) pay the Sub-Contracior in accordance with Sub-Clause 196 [Optional Termination, Payment and

Retease], and
paylnﬂ\ommmzmmuiawlwsn(witamlmsudmesusmnmby‘.he

AN

radiation or radio-activity,

(=) pressure waves caused by aircral or other aerial devices raveling & sonic o SUpersonic speeds,

n use of occupation by the Contracior of any pan of the Permanen: Works, except as may be
specified in the Comract,

(1] design of any pan of the Works by the Contracior's Personnel or by others for whom the Contractor
is responsible, and

h) any operation of the forces of nature which & Unforesesable or agains: which an expenenced Sub
Comracior could not reasonably have been expecied 0 have taken adequate preventative
Precausons.

Consequences of Contractors Risks
nmwhmmWwﬂ!nmu'QGmmml?zmMmHmotquemme
the Sub-C:

‘Works, Goods or Sub-C iy give notice 1o the
mmad“mﬂlmwﬂmmmmmtmﬂmmmﬁmw

nmmwmmmmmmmmmaw the Sub-
Contracior shall give a further notice 1o the Engineer and shall be entided
subject 1o Sub-Clause 20.1 [Sub-Contracior's Claims] o

{a) memumnwmm il compledon & or will be delayed, under Sub-Clause 84
of Time for Cs
(o) payment of any mm«mmbelm"hcmmﬁiuhhmdm
wmm(g}d&hﬂmﬂjfcnuﬂmﬂw reasonable profit on the Cosl shall
also be induded.

mmmmmmmmmmmm-mumsmamzaa

o instions] |0 agree or




INSURANCE

181

General Jor

the Party for ing and

In this Clause, “insuring Party” means, for each type of i
ning the i ified in the relevant
Wherever the Sub-Coniracior is the insuring Party, each insurance shall be effected with insurers and in
tarms approved by the Contractor. These tenms shall be consisient with any terms agreed by both Paries
before the date of the Leter of Accepiance. This agreement of terms shall ake precedence over the

provisions. of this Clause
‘Wherever the Contracior is the insuring Party, sach insurance shall be effected with insurers and in terms.
consisiant with the detals annexed 10 the Panicular Condidons.

It & policy is ed 10 join: the cover shall apply separately 10 each insured as
mhammmmmﬂuamnmnm:m It a policy indemnifies additional joint
the Sub-Contractor shall act under the

. () ifed 10 receive paymeants from the insurer or ©
have any oiher direct dealings with te insurer, mﬂi)mumpwmwndmmmm
insured 1o comply with the conditions stipulated in the policy.

The relevant insuning
from the Commencemen: Date), submit 10 the other Party:

Party shall, within the respective periods stated in the Appendix 10 Tender (calculated

() i that the described in this Clause have been ellected, and
(b)  copies of the policies for the insurances described in Sub-Clause 182 [insurance for Works and
Sub-Contracior's Equipmeni] and Sub-Clause 18.3 against injury to Persons and
Damage to Property]

\M’rnamhmuﬂlspud the insuring mmnlsmtmmmmmwmem Party.
or palicies are the insuring Party shall also give notice 1o the Engineer.

Each Parly shall comply with the condisons sipulated in each of the insurance polices. The insuning Party
shall keep the insurers informed of any nelevant changes 1o the execution of the Works and ensure that
i mai in with this Clause.

Neither Party shall make any material alieration 10 he ems of any insurance without the prior approval of
the other Pany. I an insurer makes (or anemges 0 make) any alerasion, the Pary frsi notified by the
insurer shall promptly give notice 1o the other Party.

53

[Piant and Materials intended for the Works]
i, mwmmln\eml!"umﬂmnm the cover described in sub paragraph (d) above ceases o be
terms,

the cover al commerciall mm.wmwmmﬁmwvsub-umwm

Y
[General Requirements for Insurances)

except
which may arise out of the Sub-Contracior's performance of
unc«m:wnucmqwmuumummccwm

This insurance shall be for a limit per ocoumence of not less than the amount Saied in the Appendix o
Tender, with no imit on the number of occurmences, If an amount s Nl stated in the Appendix 10 Tender,
1his Sub-Clause shall not apply,

ified in this.

Uniess otherwise stated in the Panicular L the i
Sub-Clause

(a)  shall be effected and maimained by the Sub-Comtracior as insuring Party,
) shall be in the joint names of the Paries,

[(5] shall be exiended 10 cover liabiiy for all loss and damage 10 the Contracior's property (except
things Insured under Sub-Clause 18.2) ansing out of the
Sub-Contractor's ce of the Contract, and

(d) may however exclude abiity 10 the exient thal i arfses from:

{i) the Contracior's right 1o have the Permanent Works executed on, over, under, in or through
any land, and t© occupy this land for the Permanent Works,

(i} damage which is an unavoidabie result of the Sub-Contracior's obligations 10 execule the
‘Works and remedy any defecs, and

(1 a cause listed in Sub-Clause 17.3 [Contractors Risks], excepl to the exient thal cover is
i at 1erms.

Insurance for Sub-Contractor's Personnel

:mmmmmmwmmwwumwummm losses and
g iegal 1ees and arising from injury, Sidmess, disease or death of any person
wwmsmmawmmmm s Parsonnel.

The Contractor and the Engineer shall also be indemnified under the policy of insurance, except thal this
Insurance may exclude losses and claims to the exient that they arise Wom any act or neglect of the
Conractor or of the Contracior's Personnel.

Ihe insurance shall be maintained in full force and effect durng the whole time that these personnel ane
assismgmmemmmdmm For a Sub Contraciors nnmuumm;mmayhuuhmd
by the Sub-Ci . but the Sub-C: shall be with this Clause

Eorce Majeure

19:2—Duty-to-Minimise Selay——— (/L"'Q'

1 the nsunng Parly fails to efiect and keep in lorce any of the insurances i is required o effect and

T the Con . or fails 10 provide satisfaciory evidence and copies of polickes in accordance

is Sub-Clause, the other Pary may (at its option and without prejudice to any other fght or remedy)

i pay the premiums due, The insuring Pary shall pay the
amount of these premiums 10 the other Party, and the Contract Price shall be adjusted accordingly

or ol the Sub-Conracior or the

7
H
§
!
H
:
5

shall be paid by the insuring Party.

Payments by one Pary 1o the other Party shall be subject 1o Sub-Clause 2 5 [Contractor's Claims| or Sub-
Clause 20 1 [Sub-Ci s Claims], as appii

The insuring Party shall insure the Warks, Plani,

than the full rensatement cost including the costs of

and profit. This insurance shall be effective from the date by which the evidence is 10 be submitted under
Requirements

and Sub-C s Dy for not less
removal of debris and professional tees

sub-paragraph (a) of Sub-Qause 18.1 [General
Taking-Over Cenificate for the Works

for insurances], unti the date of issue of the

The nsuring Party shall maintain this insurance o0 provide cover unil the dae of issue of the Periormance
Cerificate, for loss or damage for which the Sub-Contractor is liable ansing from a cause oocumng pior o
the issue of ihe Taking-Over Certficate, and for loss or damage caused by the Sub-Contractor in the course
of any other operations (inchuding those under Clause 11 [Defects Liabiity])

The insuring Pary shall insure the Sub Comractor's Equipment for not less than the full replacement value,
Including defivery 1o Sie, For each item ol Sub-Confracior's Equipment, the insurance shall be ellecive
while i is being transported to the Site and umil it s no longer required as Sub-Contracior's Equiprment

Unless otherwise stated in the Parnicular Condigions, insurances under this Sub-Clause

(a) shall be effected and by the Sub-C; s insuring Party,

{b) shall be in the joint narmes of the Parties, who shall be jointly entided 10 receive payments from the
insurers, being heid or all the Parties for the sale purpose of rectifying the
loss or damage,

{c) shall cover all loss and damage from any cause not listed in Sub-Clause 17 [Contracionrs Risks),

(d) shall also cover joss of damage 10 a pan of the Works which is
by the Conracior of another pan of the Works, and loss or damage from he risks fisted in sub-
m-nrmtca.wmmdabuauaummm excluding (in sach case) risks

termns, with deductibles per occumence of nou

mnmmsmmmmw:mrmmmmmmmm this sub-
paragraph (d) shall not apply), and

{e) may however exdude loss of, damage 10, and reinstatement of:

10 the use or oc

ik} a part of the Works which is in a defecive condition due to a defect its design, materlals or
(but cover shall include any oher pars which are lost or damaged as a direct
result of this and not as. in sub () below),

) a part of the Works which is lost or damaged in order 1o reinstate any other pan of the
‘Works if this other part is in a dewective condiion due 1o a defact in its design, materials or
workmanship,

(] a part of the Works which has been taken over by the Contracior, sxcept 10 the extent that
the Sub-Conracior is hable fior the loss or damage, and

) Goods while they are nol in the Country, subject 10 Sub-Clause 14.5

54

In this Clause, “Force Majeurs”™ means. an exceptional event of CroumsEnce

() which is beyond a Party's contral,

b)  which provided before sntering into the Contract,
) which, having ansen, such Pany could not reasonably have nvudad or overcome, and

(d) wwnnmwmwwhmm

Force Majeurs may incude, bul is not limited 1o, i
below, 50 long as conditions (&) 1o (d) above are satsfied:

of the kind listed

events or

(0] war, hostilites vmbe oF not), i

, act of foreign enemies,
(3] , military or mu:peﬂpmr or civil war,
(W) mmmmamwmmmm

Sub-Contractor's f and oher employ mmw and Sub-Sub-Comraciors,
(W} ions of war, i d by radio-activity, excepl as
may be atril o the Sub-Ci aumdwmmmmnmdvm radiation or radio-
activity, and
™ natral phes such as , typhoon oF volcanic activity
Motice of Force Majeurs
It & Party is or will be pr from ing amy of its oblig under the Contract by Force Majeure,

then it shall give notice 1o the other Party ol the evenl or droumsiances constiuiting the Force Majeure and
shall specily the obligations, the performance ol which is or will be prevented. The notce shall be given
within 14 days afer the Parly became aware, or should have become aware, of the relevant event or
cifcumsiance constuting Force Majeurs

The Party shall, having given notice, be d of such
Majeure prevents it from performing them.

for s0 long as such Force

g amy other ol this Clause, Force Majeure shall not spply to obigations of either
anmmmmmmum

,_,Q_W ﬁmau\

Ench-Pary-shal-

b
l
14

(a) anmmmdumfmmwmm.ﬂmmisuulhm\raﬂm&nums 84
{E. of Time for Ci

by it the event or o s of the kind ribed in sub (i) 10 (iv) of Sub-Clause 19.1
[Defintion of Force Majewre] and, mtmmdmmhsﬂl)mﬁv: oecws in the County,
payment of any such Cost.

Aler receiving this natice, the Enginesr shall procesd In accordance with Sub-Clause 3.5 [Determinations]
10 agree or determing these maners,



Force Maieyre Affecting Sub-Contracior

It any Sub-Contracior is entitled under any coniract or agreemesni relating to the Work to reliel from force

majeurs on lerms additional to or broader than those specified in this Clause, such additional or broader
Contractor's.

lorce majeure evenis of circumsiances shall not excuse the Sub- non-periormance or entide
him 1o relied under this Clause

1856 Ogtipnal F and

I the execution of subsiandally all the Works in progs s p d for a i peniod of B4 days by
reason of Force Majeure of which notice has been given under Sub-Clayse 18.2 [Notice of Foree Majeure],
of for multiple periods which total more than 140 days due to the same notified Force Majeurs, then either
Party may give 0 the other Parny a notice of terminasion of the Conract. In this event, the termination shal
lake eflect 7 days afer the notice is given, wmwwmmmﬂmmm
Clause 16.3 [Cessation of Work and of Sub-Ci ]

Upon such termination, the ¢ + shall desermine the value of the work done and issue & Payment

Ceriifica® which shall include
{a) the amounts payable for any work carmied out for which a price is stated in the Contract;

() he Cost of Plamt and Maenials ordered for the Works which have been defivered 1o the Sub-
Conracior, of of which the Sub-Contracior is lable 1 sccept delivery: this Plam and Materias shall
become the property of {and be a! the risk of) the Comracior when paid for by the Comractor, and
the Sub-Contractor shall place the same at the Contractors disposal;

{c) any other Cost or kabiity which in the circumstances was reasonably incurred by the Sub
Conractor in the expeciation of completing the Works,;

(d)  me Cost of removal of Temporary Works and Sub-Contracior's Equipment from the Site and the
rewwm of these tems 1o he Sub-Comracior's works in his country for 1o any other destinasion al no
greater cost), and

(&) the Cost of of the Sub-C
he Works al the daie of ierminason

or's siaff and labowr employed wholly in connection with

Belease from Performance under the Law

any other of this Clause, If any even! or circumsiance ouiside the contrdl of the
Pardes (mduinn. b not limited 0, Force Majeure) anses which makes i1 impossible or unlawiul for either
amvmmmmumwwmam under the law goveming the Contract,
entides the Partes 10 be p of the Contract, then upon notce by either Party
mmmumdmmmm

{a) the Parties shall be h from further perk without prejud

Party in respect of any previous breach of the Contract, and

the sum payable by the C: 0 the Sub-C shall be the same as would have been
payable under &mdmsemﬁrmw Payment and | if the Contract had
been terminated under Sub-Clause 15,

10 the rights of aither

T

Claim, Di { Arbitcati

201 Sub-Conuactors Claims

nnmmmmmwmﬂummmmummuwmm
any addisonal paymen:, under any Clause of these C inc with the Conract,
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h mﬂzummmﬂmsmuaqmmmmw
Thsmmuﬁmmmmrﬁummnmuhmxmhmmu
wrong.j

—

L(!\i-_l(_ #
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ohihe-aiar-Pars
o >

Y
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If at any dme the Paries so agres, 1heymavwh:amnaurqualﬁedwsmorpemmmﬂw{urm
be avaflable 10 replace) any one or more membens DAB. Unless the Parlies agree otheraise, the
wtﬂmﬂbdﬁ‘ﬂa“lﬁ!dednﬁmﬂmsmﬁemncnamd&m
disability, or of

L m R -

=
—

the Sub-Comracior shall give notice 10 the == describing the even! or
circumSiance giving rise 1o the daim. mm“mwnmsm and not later than 28
days aher the Sub-Coniracior became aware, or should have become aware, of the event or circumsiance,

if the Sub-Contractor fails to give notice of a claim within such period of 28 days, he Time for Completion
mmwmm&n@mwmwmmmwwwmmu
shall be discharged from all liability in connection with the daim. Oth the of this
Sub-Clause shall apply.

The Sub-Contractor shall also submit any other natices which are required by the Contract, and supporing
particulars for the claim, il as relevant 10 such even! or droumsiance.

m%mmﬂmwm“wmummmmmmmwdm
either on the Site or ai another location o the ‘Without the Contracior's
ability, the Engineer may, mwmmmmm monilor the record

andlor insruct the Sub-Contracior 1o keep further comemporary records. The Sub-Contracior shall pemmi
the Engineer 0 inspect all these records, and shall {if instnucted) submit copies 10 the Engineer.

‘Within 42 days afier the Sub-Contracior became aware (o should have become aware) of the event o
dmmaﬂmaﬂsenmdum aummmmﬁmvmmwmwu
shall send to the |

mmaummmm‘ lndnl
claimed. Il the even! or cicumsiance giving rise 1o the

(a) this fully deailed claim shall be considered as interim,

b} the Sub-Contractor shall send lurther inténm daims ai monthly inervals, giving the accumulated
delay and/for amount daimed, and such further particulars as the © oo may reasonably require;
and

{c) the Sub-Comracior shall send a final claim within 28 days aber the end of the affects resulting fom
uumarmmm ummmwumwwwumwuxw

and apgroved by the ©
\Mmﬂdnpﬂum:mamuwmu d-numm
w:madhv &h&umur

mmmasnwhepmusedhf i

ik mmmnwm mmawmmmms Herney
mwwmmm bus shall nevertheless give his response on the principles of
the claim within such ime

Each Paymeni Certificate shall lndudn such amounts for any claim as have been reasonably s.mslmuamd
as due under the relevant of the Contract. Unkess and unil the
mﬂmmumdmmummmmmummmwumwm
the claim as he has been able 10

The Engineer shall procesd in accordance with Sub-Clause 3.5 jDy iriza i 0 agree of 0]
mmmmdumhcﬂmmmumhmmmwm&bm
84 [E jon of Time kv Ci andfor (§) the addijonal paymen! (if amy) w0 which the Sub
Conracior is eniitied under the Contrac.

mumm%mnhmwmmmmmmmmmwa
claim. If the Sub-Contracior fails 10 comply with this or another Sub-Clause in relation 1o any claim, anmy
mummmmmwmmmwummm}mmumns

o p proper ol the claim, unless the claim is excluded under the second

paragraph of his Sub-Clause.
4 S ETINE {’)R‘r(”j

nm-&fé %ummmuherxwa
Cohank
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i any of he lollowing conditions apply, namety:

o

Il a dispue (of any kind whalsoever) arfses between the Parties in connection with, or anising oul of, the
Contract or the execution of the Works, incuding any dispute as o any cerificaw, determinution,
instruction, opinion or valuation of the Engineer, -mmmwumnwmu:ommafu
;l:u;‘:l:m with copies 10 the other Pary and the Engineer. Such reference shall state that it is given under

For-o-GAB-al-th e DBl

B R e e S

Both Parties shall promptly make avalable 10 the DAB all such addivional inlormation, hurther access 10 the
&u,nndaouuﬂam.ladldes asﬂlnDAEmnmunTu&emu&anndmslmmmch
dispute.

The-DAB-shall

‘Within B4 days aher receivang such reference, or within such other penod as may be proposed by the DAB
and both Partes, the DAB shall give its dedsion, which shall be reasoned and shall state thal
it is given under this SubClmse Thn clemlun shall be unnlng on both Pmiu‘ who shall prmndv give
10 it ubess vt
“mmmmmm-" or
shall continue 10 proceed with the Works in acoordance with the Contract.

, the Sub-C:

ummnmmmmmm then aither Party may, within 28 days alier receiving

the decision, mwummumm Immmmmmmmm
pﬂ!udd'&dm(urns ) aher g such then either Party may, within
28 days aher this period has emd qlue notice 10 the other Party of its dissatistaction. In either event, this
notice of dissatisfacion shall staie that it is given under this Sub-Clause, and shall set out the maner in
dispute and the reason(s) lor dissatistaction. Excep: as stated in Sub-Clause 20.7 [Failire 1o Comply with
Dispute Adjudication Soarts Decision] and Sub Clause 208 [Expiy of Dispule Adudicaion Bowds
Appoirgmend], neither Pany shall be entited o commence arbirration of a dispute unless a notice of
dissatistaction has been given in accordance with this Sub Clause,

Il the DAB has given its decason as 10 & maler in dspute o both Paries, and no notice of dissatistaction
has been given by either Pary within 28 days after it received the DAB's dedsion, then the decision shall
become final and binding upon both Parties.

60



. ! o (=] the “Member” or Members of the Board -wha-S-defned-n-the

s the-sole- el the “DAR" { i P PP Sy g W it
H—the the 4

e - B s

Unbess setled amicably, mmnmuﬂﬁhmmﬁw:mmmw
and binding shall be finally seted by Upless agreed by both Paries:

(@) mummmbzmmmmmmﬁ N I -UJ.Q

mmms}mmummwmmmmmmm
, and of the DAB, relevan! 1o the dispuie Y. Dl
anmmmnmmmmaammdmmmm

Eb) ﬂnttsp.leshdlbu sexied by
c)

{s) on any matter relevant to the dispute.
Neither Party shall be limited in the pr i hefore the art o the
previously put before the DAB 1o obiin its decision, ummmummnmm
of dissatistaction. Any dedsion of the DAB shall be in inthe

ArbiTation may be commenced prior “m of after complesion of the Works. The obligations ol the
mhaMWMWMHMMIWWWNwmmmmdm
the progress of the Works.

SCHEDULE

{a) neither Party has given notice of dissatistaction within the perod stated in Sub-Clause 204

(Obtaining Dispute Adjudication Board's Decision], Names of members of DAB for the Principal Contract
[i:3] mumsmmuxmmm:mmewwm and
c) a Party fails to comply with this decision,

then the oher Pamy may, withou! prejudice 1 any other rights & may have, refer the fadure fssif 10
arbiration under Sub-Clause 206 [Arbiration]. Sub-Clause 204 [Obtaning Dispute Adudication Boards
Decision] and Sub-Clause 20 5 [Amicable Settlement] shall not apply to this reference,

Each "Dispute Adjudication Agreemen” is a iriparile agreement by and batwesan:
{a) the “Contracior”,
@)  the “Sub-Comracior; and
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ART]C LES OF AGREEMENT made this day of , 2

Between

of (physical or postal address)

- $
) G
& ?’-‘,_-:,_ J_ (hereinafter called “the Contractor”) of the one part

of (physical or postal address)

N

™ \_(hereinafter called “the Sub-Contractor”) of the other part.

()
WHEREAS this agreement is supplemental to an agreement (herainafterghrred to as “the principal contract”) made the

.................. day of 2 &Qg‘

s
between &)
(¢]
O
S
(hereinafter called “the Employer”) of the one part, and the antractor of the other part.
@2

AND WHEREAS the Contractor desires to have exec the works of which particulars are set out in the attached
schedule (hereinafter referred to as “the Sub-Contra orks”) and which form part of the works comprised in and to be | ey 1
executed in accordance with the principal contract #@reinafter referred to as “the Contraq'-Works") and any authorised "
variations of the Sub-Contract Works. é‘ s
AND WHEREAS the Contractor, prior to the sﬁgi'ing hereof, has given the Sub-Coatractor reasonable opportunity of ;<
inspecting all the provisions of the principal ract except the detailed prices of thractor included in schedules and bills
of quantities, and furthermore, whereas it i reed that the term “the Agent” where it appears in this Sub-Contract, unless

& inconsistent with the context in which it is®8ed, shall mean the person appointed by the Employer in terms of the principal
contract to act as Agent for the Employ@yin terms of that contract and who may be an architect or engineer or other person,
as the case may be.

[—
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NOW IT IS HEREBY AGREED AS FOLLOWS:

10

1

12

13

14

&
S
%

For the consideration hereinafter mentioned, the Sub-Contractor will execute and complete the Sub-Contract
Works upon and subject to the conditions of this Sub-Contract.

The Contractor will pay the Sub-Contractor the sum of

(P ) hereinafter referred to as “the sub-contract syfR” or such other sum as
shall become payable hereunder subject to and at the times and in the manner s in the conditions of

this sub-contract, and shall be payable to the Sub-Contractor at A
@?'
&
ART oY ¥
The Contractor chooses domicilium citandi et executandi for all purposes i{suqécoqtract at XY

N [ =
&

o)
0 - Oy 0
The Sub-Contractor chooses domicilium citandi et executandi for gi purposes of thi/srsub-QOn_tract at \"\}
~ )

/ aVah & oy N
The contractor aﬁt_i}ub-hon ctor choose domicilium citand'b%? executandi at their respective addresses where
all notices or processes oth arising out of or in conn n with this agreement may be validly delivered to or
served on them. Either contracting party may, at any ti y notice to the other contracting party, change its
domicilium citandi et executandi to some other addre, rovided that such new address shall be in the
Republic of Botswana. =

<JC)

References in this agreement to other documengg, shall be to the latest edition thereof, with all amendments
thereto, at the date for submission of the tend

The date of issue of any certificate referre@ in this agreement shall be the date on which the certificate is
signed by the party authorised in this ag@gment to issue such certificate and uniess the contrary is proved, the
date of signature shall be the date appeég on the certificate.

N
The headings of clauses in this sub—&tract agreement are for reference purposes only and shall not be taken into
account in construing the content

In this agreement, unless inooé;tent with the context, the words ‘notice’, ‘notify’, ‘notification’, ‘certify’, ‘certifica-
tion’, and ‘issue’ shall conn%an act to be carried out in writing.

In this agreement, unle nsistent with the context, the masculine includes the other gender, the singular
includes the plural an versa, and persons shall include bodies corporate.

~
Any documentati notice sent by a party in terms of this agreement recorded delivery or by prepaid registered
post addressed e other party at his domicilium et executandi shall be deemed to have reached the other party
within seven 8 ays from date of posting.

This sub—qﬂﬁ&ac{ agreement constitutes the whole agreement between the parties and no vanations or amend-
menis to shall have any force or effect unless reduced to writing and signed by both the contractor and sub-
cont

Tl-e_gﬂy law applicable to this agreement is the law of the Republic of Botswana.

-,

ﬁe original hereof is kept by the Contractor, but the SuP-.oo/ﬁtractor shall be entitied to a real copy thereof.
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15 The following documents comprise the Contract:

This agreement and schedule of conditions.

A
S
fv
A,
v
&
&
L
S
&
)
£
SIGNED BY THE CONTRACTOR Q‘_o
IN THE PRESENCE OF (Name in Block Letters) (}"
SIGNATURE 4@?
§
ADDRESS (&
00
,b

oé?
>
&
)
O
&
SIGNED BY THE SUB-CONTRACTOR.R

>
IN THE PRESENCE OF (Name in BQ& Letters)

SIGNATURE ,;?
&

ADDRESS
&
&
L
&
N

;‘Q‘

i
S
@
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THE AGREEMENT IS SUBJECT TO THE FOLLOWING CONDITIONS:

1% 1.1 “AGENT" means the architect, the quantity surveyor, engineer or other agent appointed by the employer in Definitions and
of the principal agreement and named in the sub-contract schedule. Interpretation
| 2 N
L3 12 *ARCHITECT" means the principal agent named in the schedule s
1.3 “CERTIFICATE OF INTERIM COMPLETION" means a certificate issued by ﬂ'i:'o;\tactur to oy
““cantractor accepting that interim completion of the works has been achieved, but this shall not take \ ;

.precedence over the certificates of practical completion and final completion.

14 “CERTIFICATE OF FINAL COMPLETION" means a certificate issued by the architect to thé contrackgghin .
terms of the principal agreement accepting that final completion of the works has been achieved. ‘\?

15 “CERTIFICATE OF PRACTICAL COMPLETION" means a certificate issued by the architect ctor <
in terms of the principal agreement confirming that practical completion of the works has b
16 “CONTRACTOR'" means the contracting party so named in the schedule (3’
a ' i
1.7 “CONTRACTOR'S INSTRUCTIONS" means instructions issued by mm actor in <N A
_accordance with the contractor’s authority in terms of this agreement: i sub- -
f wmractor by agents of the employer shall have no authority unless authorised b co)rtractdr« AN

18 "DAY' means a calendar day starting at 00h00 and ending at 24h00 Bow@me

1.8 “DEFECT" means any aspect of the works which is not to the reasona ; faction of the architect and
without limiting the generality of the aforegoing, includes the lack of an ntial element of completeness of
any aspect of the works

_ 0
1.9 “EMPLOYER" means the party so named in the schedule Qg’

N
1.10 “FINAL COMPLETION" means the state of completion of th@rks where in the opinion of the architect the
works are complete and free from all patent defects

1.11 “INTEREST" means in monetary terms current bank Deréﬁ prime rate plus two per cent.

142 "INTERIM COMPLETION LIST" means a list issue mmctor to Lq:::uam defining the KX
outstanding and defective work required to be a dto der to achieve interim

completion.
. 4

1.13 “LATENT DEFECT" means a defect which ble inspection of the works by the architect would not

disclose &y

&

1.14 °“LATENT DEFECTS LIABILITY PERI " means the period which begins on the date of commencement of

the construction period in terms of | agreement and terminates five (5) years from the date of the

certificate of final completion &
1.15_“MATERIALS AND GOODS" - goods delivered to the Sub-contractor for inclusion in the oS

ct works whether #R¥ed on site, adjacent to the site, off site or in transit to the site but not yet part W
—of the-works (o)
~

1.16 “PATENT DEFECT‘#’S a defect which a reasonable inspection of the works by the architect would

disclose 3

1.17 “PATENT DEF LIABILITY PERIOD” means the period commencing on the day after the date of issue of
the certificate ctical completion and terminating at midnight (00: 00) nméty {90) days from that date
2L )

1.18 “PAYME RTIFICATE" means a certificate indicating the and payable by the emp&oyer to

the contrAl®or in terms of the principal agreement

1.19 ‘PRA@ICAL COMPLETION” means the state of completion where in the opinion of the architect the works
ar ntially complete and can effectively be used for the purpose intended

1.20 CTICAL COMPLETION OF THE SUB-CONTRACT WORKS" means the state of completion where in the
&%p‘nion of the architect the sub-contract works are substantially complete and can effectively be used for the
Q Purpose intended.

81 “PRINCIPAL AGREEMENT" means the agreement made between the employer anqﬂn oonlractor for the \ Ny '
execution of the works S N K :
1.22 *PROGRAMME" means the programme and provision thereto, all as agreed beMeep actor a@ ;ub- i
ctor, indicating the dates for commencement, execution, interim completion and practical completion of
ontract works and which is intended to allow the sub-contractor to achieve practical completion of the
ontract works so as to enable the Contractor, in turn to achieve practical completion of the works within A
the jon period in terms of the principal agreement. =
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of
Principal Contract

Execution of the
Sub-Contract
works

Clearance of
rubbish and
excess material

e - 4

1.23 “SCHEDULE" means the schedule as attached to this agreement.
1.24 “SITE" means the place so described in the schedule.

125 “SUB-CONTRACT BILLS OF QUANTITIES” means the document describing and quantifying the sub- NN
(_cgntract works priced by the sub-contractor in terms of the accepted tender or negofiated sum {0 refiect
\me value of the sub-contract works.

126 “SUB-CONTRACT BUDGETARY ALLOWANCE" means a sum of money provided in ﬁWcl XM
bills of quantities for work intended for execution by the sxp-éoniractor, the extent t;f\ which is not defined. N N
1.27 “SUB-CONTRACT CONSTRUCTION PERIOD" means the period of time co Sici and ending on
the dates indicated in the schedule and shall include all extensions granted in of clause 10.5.

128 “SUB-CONTRAGT DOCUMENTS" mean this sub-contract agreement, th@Brawings and specifications
' . documents as are s

relating to -G ct, the sub- contract bills of quantities and
e o sn.p—oqmra
=
1.29 “SUB-CONTRACT FINAL ACCOUNT" means the document prepi®d by the agent in which is scheduled
the valuation of all the variations to the sub-contract sum in ter clause 13.16 resulting from i
| - Wteet's instructions, reflecting the adjusted sub-contract su ich, in the opinion of the agent, is the
““value of ﬂmf __ ract works at final completion. Y e
f.- \-’/

1.30 “SUB-CONTRACTOR" means the contracting party so d in the schedule.

r materials and goods to be obraineg@m a supplier nominated by the architect and to be

l 131 “SUB-CONTRACTOR PRIME COST AMOUNT" med®8 a sum of money provided in the sub-contract j
]I fixed by the stly-contractor. (<)

bl ™

s {4 A ,

(" 1.32] “SUB-CONTRACT SUM" means the value sub-fa‘ntract works as reflected in the sub-contract bills A X
|\ of quantities or other sub-contract tender ?m and stated in the schedule. [
A oy

(" 1.33. ASUB-CONTRACT WORKS means
! {__contractor, together with o
' ~n the sub-contract documents a

jon of the works which is to be executed by thé sub- K
s temporary works as described in the schedule and detailed . ™/
variation thereto in terms of the sub-contract agreement. r

Q9
Sub-contract works in the conteX®df the clauses herein shall further include materials and goods as
defined in clause 1.1.13 as materials and goods supplied free or otherwise by the employer to the
i sub-contractor. o
P gl %v &
/ 1.3‘j 'ORKS" means the v&s and temporary works designed by the employer, the architect or other f LA
v ,/agentsofﬁwe described in the schedule and detailed in the contract documents and any
variations thereto s of the principal agreement.

2 The Sub-Contractor spf at all times be entitied to reasonable opportunity of inspecting and acknowledges that
he has inspected al provisions of the principal contract and shall be deemed for the purpose of the
succeeding requirgggents of this Sub-Contract to be fully informed regarding all such provisions except the
detailed prices Contractor included in schedules and bills of quantities,

3 The ctor shall execute and complete the Sub-Contract Works subject to and in accordance with this
sub-contra all respects in conformity with all the reasonable directions and requirements of the Contractor
and to asonable satisfaction of the Contractor and the Agent or, if no Agent is appointed in terms of the

inci ontract, then the Employer.

4 Tl glb-Commctof shall clear away all the rubbish and excess materials resulting from his execution of the
ontract Works as the work proceeds and upon practical completion of the Sub-Contract Works shall
N
5§ &» 5.1  Allthe provisions of the principal contract requiring observance, performance or compliance on the part of
Q’ the Contractor shall be observed, performed and complied with by the Sub-Contractor in so far as they

inconsistent with the express provisions of this sub-contract as if all the same were severally set out

g relate and apply to the Sub-Contract Works (or any portion of the same) and are not repugnant to or

Indemnity

herein.

5.2 The Sub-Contractor shall, subject to the exclusions of liability in terms of clauses 6.1.1, 6.1.2 and 6.1.3,
assume full responsibility for and hereby does identify the Contractor against any breach, non-observance
or non-performance by the Sub-Contractor, his servants or agents of the said provisions of the principal
contract, or any of them; provided that nothing in this sub-contract shall create any privacy of contract
between the Sub-Contractor and the Employer or any om{syb-éqh'actor. N

6 6.1.1  The Sub-Contractor shall and hereby does indemnify the Contractor against any liability, loss, claim or

proceedings whatsoever, whether arising in commeon law or by statute, consequent on personal injuries
to or the death of any person whomsoever arising out of or in the course of or caused by the execution
of the Sub-Contract Works unless due to any act or omission of the Employer, the Contractor, other
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. sib-coptractors or of thel respective sefvants o agents.

6§12 The Sub-Contractor shall and hereby does indemnify the Contractor against any liabfity, 1oss. claim or
proceadings consequent on loss of or damage to any movable or immoveble property arising out of of in
the course of of caused by the execution of the Sub-Corfract Works and due to any act of omission of the
Sub-Contractor, his servants of agents, provided that the term “property” for the purpose of this clause
5.1.2 shall exclude the Sub-Contract Works, any temporary works and the materials and goods intended
for incorporation therein.

6.1.3 Where, in terms of the principal contract, the logs or damage results from a risk insurable by a policy
insuring fire, riot, strike, malicious damage and special perits as issued by a registered insurer Inthe
Republic of Botswana and regardiess of the cause of such loss or damage, the Contractor does
indemnify the Employer against such loss of or damage to any structure/s being aftered or a in
pursuance of the principel contract or any part/s of the Contract Works handed to or taken ovgg Hy of for
the benefit of the Employer before completion of the Contract Works as a whole or any pr belonging
to the Employer or for which the Employer is responsible contained in such structure/s or
any consequence of any such loss or damage, then the Sub-Contractor simliarty does
Contractor for any loss or damage of consequence thereof in respect of the Sub-C

part of the Contract Works. $

614 The Coniractor hereby wamrants that the Indemnity against any loss or damage circumstances
referred to in clause §.1.3 which is provided by the Employer shall be in respe oniy of the Contractor
but also of the Sub-Contractor. é

62 The Sub-Coniractor shall insure and shall remain insured in respect of p bility, common law liability

and, In particutar, without limiting the generality of the foregoing, Workm: ompensation or any other
statute in force for the ime being, in respect of injuries to pereons and/cfToperty, until the issue of the

Architect's certificete of completion of the Contract Works for the a stated in the attached schedule.
The public kability, common law liability, or other policies shall contaifiQauses indemnifying the Contractor
against risks arising out of the execution of this sub-contract. The isions of this clause shafl not in any way
limit the liabitities assumed by the Sub-Contractor or the Cantr of the indemnities given by them in terms
of clause 6.1 1 S

6.3 The Sub-Contractor or the Contractor , as the case may (."shall provide the other one of them with proof in
the form of a written statement from the ingurance com concemed that the insurances required by this
sub-contract have been effected.

T 711  The Sub-Contract Works (including the lemporaﬁorks as defined hereafter) and the materiais and
goods inendad for incorporation in the Sub- act works and placed on or adjacent to the site shafl be
at risk of the Contractor for all risks of loss mage insurable under the contract works of contractor’s alf
insurance policy as effected in terms of inal contract, except where the contract is for alteration
andior additions to any existing structur or where a part of parts of the said Contract Works are stated
in the schedule attached to the princi ontract to be required to be handed over for occupation, before
completion of the Contract Works whole it which event the Contractor wamrants that, under the
provisions of the principal confra Empiloyer shall carry those risks insurable by a policy insuring fire,
explosion, earthquake, riot, strikg*malicious damage and special perils as issued by a registered Insurer in
the Republic of Botswana. Q‘

712  The Contractor further that, under the provision of the principal contract, any existing struchae/s
will be entirely at the ri the Employer.

S/
713  Notwithstanding the isions of clause 7.1.1 neither the Contractor nor the Sub-Contractor shall in any
case be Rable for agy loss or damage to the said Sub-Contract Works, materials or goods:

7131  caused by ﬁxcepted peril as hereinafter defined;

7132  occum r the date of the relevant certificate of practical completion or, if earfier, the date on which
the C ct Works are handed over or taken into use or occupation by or for the benefit of the
Em| in whole or part provided that, where the Contract Works consist of two or more physically
ate structures, the provisions of this sub-clause shail apply only to the structure or structures so
fied or handed aver or taken into use or occupation and not the remaining Contract Works,
Nempaorary works, materials and goods.

74 A& or the purposes of clause 7.1.1 the term * all risk * includes, but is not restricted to, the risks of damage
&n by any act or omission of the Gontractor or any Sub-Contractor or the Employer or the servant or agent of
6\ any of them and the party &t risk shall have no right to recover any part of such or damage from any other
Q@ party by reason of any such act or omission the excepted perils are:

71441 any consequence whether direct or indirect or proximate or remote of *war, invasion, act of foreign
enemy, hostifies or warlike operations (whether war be declared or not),civil war, mutiny, military rising,
insumection, military or usurped power or martial law or state of siege of any other event or cause which
determine the proclamation or maintenance of martial law or state of siege; any risk or peril only
insurable in the Republic of Botswana by means of a political riot risk insurance policy ssued by or on
behalf of the Botswana Speclal Risks Insurance Association; ionizing radiations of contamination by
radic-activity from any nuctear waste from the combustion of nuclear; fuel, “nuclear weapons material;

Ingurance

Certificate of
insurance

Work risk
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Insurance

Certificate of
Insurance.

Reinstatement

Responsibility for 8
plant and other
property

confiscation, nationalization or requisition or destruction or damage by or under the order of
government de jure or de facto or of any public or local authority;

71.42. the design of the Contract Works including the Sub-Contract Works or temporary works by the
Employer or by the Employer’s servants or agents;

7143 any latent defect in any materials or goods specified by trade name in the tender documents,
provided that the sub-contractor shall and hereby does cede to the Contractor who in tum in
accordance with the provisions of the principal contract will cede to the Employer any right of action
that may exist against the supplier and/or manufacturer of such materials or goods;

72 The Sub-Contract Works, materials and goods referred to in the clause 7.1 will ded in the policy

of insurance effected in terms of the principal contract.

ﬁ;am warrants that, under the provisions of the principal contract, m&\%mrance will be taken
employer where the contract is for alterations and/or additions to existing structure/s or

where part/s of the Contract Works are stated in the schedule aftached t principal contract to be

handed over for occupation before practical completion of the Contract&ks as a whole. In every

instance such insurance will be taken out by the Contractor.

The policy will be kept in force until the date of the certificate of pra | completion of the Contract

Works or of the final part of the Contract Works, as the case may,

7.3 The party responsible for insurance is, in terms of the pr'mcipa@nmct, required to provided the Architect

with proof in the form of a written statement from the company concemned that the insurances
required by the principal contract have been effected. ctor shall if so requested by the Sub-
Contractor, confirm in writing that the insurance provisi the principal contract are in effect.

7.4 The Contractor warrants that, under the provision of #& principal contract, the costs of reinstatement of
any loss or damage not at the risk of the Contractfl terms of clause 7.1 will be borme and paid by the

Employer. [

741  The Contractor warrants that where the carries the risk in terms of the principal contract, the
costs of reinstatement will be measured valued in terms of the principal contract and all payments
due to the Contractor and the Sub-Copdctor will be certified by the Architect in accordance with the
provisions of the principal contract. G

742  The Contractor warrants that, und¥ the provision of the principal contract, where the Contractor carries
the risk and where reinstatemeytakes place, any insurance monies in respect of such reinstatement
will be held in trust for his b and through him for the benefit of the Sub-Contractor. Such monies
will be paid out in accordag® with Architect's certificates.

=N
743  Where reinstatement mage is required, the Sub-Contractor shall carry out and complete th
( contract Works with diligence. The principal contract provides that a reasonable extension of time
\for the completion e Contract Works will be granted by the Architect.

et is for alterations and/or additions to the existing structure and in the event of the
stintially the whole of the Contract Works and/or the existing structure being destroyed,

then the cop@itued employment of the Contractor under the principal contract may, at the option of the

b determined by notice by registered post to the Contractor in which event the Contractor

may sig¥®rly determine the employment of the Sub-Contractor. In such event the provisions of clauses

7.44  Where the col

~/
8.1 t and other property belonging to or provided by the Sub Contractor, his servants or agents shall
sole risk of the Sub-Contractor and any loss or damage to the same caused by the same shall,
ject to the provisions of clause 7, be the sole responsibility of the Sub-Contractor who shall and
reby does indemnify the Contractor against any loss, claim or proceeding in respect thereof.

: The Sub-Contractor shall insure against any loss or claim as contemplated in clause 8.1 and shalil, on

7 request, supply the Contractor with proof that such insurance has been effected.

N
Variations and 35
instructions \Q'

© Copyright the Botswana

9.1 If the Contractor
9.1.1  requires or authorizes in writing any variations of the Sub-Contract Works; or

9.1.2 issues in writing to the Sub-Contractor any instructions of the Agent, or if no Agent is appointed in
terms of the principal contract, any instructions of the Employer in relation to the Sub-Contract Works
(whether in regard to variations or otherwise howsoever),

then the Sub-Contractor shall forthwith comply with and carry out the same in all respects accordingly.

9.2  Any verbal instructions, directions or explanations involving a variatiop.given to the Sub-Contractor or his

foreman by the Contractor may be confirmed in writing by th ctor to the Contractor and within
7 days thereafter shall be deemed to be a variation of the onfract works.

93 If compliance with written ction, directions or explanations as aforesaid involves any variation, or if
work executed by the Sl.@:ptractor consequent upon verbal instructions, directions or explanations

b .

XX

A
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10

1

94

10.1

10.2

10.3

10.4

10.5

10.5.1

given to the Sub-Contractor or his foreman by the Contractor is subsequently proved and involves a variation,
then such variation shall be dealt with under the clause 12 as an authorized extra or omission and the value
thereof adjusted in accordance with the relevant payment provisions of this sub-contract.

If compliance with written instructions, directions or explanations as aforesaid involves expense or loss
beyond that provided for in or reasonably contemplated by this sub-contract, then, unless the same were
issued owing to some breach of this sub-contract by the Sub-Contractor the Contractor shall avail himself of
his rights under the principal contract to have the amount of such expense or loss ascertained by the Agent
under the principal contract or by the Employer if no Agent is appointed in terms of the principal contract and
the amount so ascertained shall be added to the sub-contract sum and adjusted in accordance with the
relevant payment provisions of this sub- contract.

A

The Sub-Contractor shall commence and complete the Sub-Contract Works or the respective parﬁereof Commence-
in compliance with the requirements specified in the attached schedule. X ment and

= 4 completi ¢
The Contractor shall supply the sﬂmm with a copy of his original works programme zﬁadvbe the X
Sub-Contractor thereafter of any equent amendments thereto. &
The Sub-Contractor shall commence the Sub-Contract Works on site within 7 days a ceipt by him of an
instruction in writing under this sub-contract from the Contractor to that effect. If the ontractor has had
prior notice of the approximate on site commencement date of the Sub-Contract , he shall proceed
with the Sub-Contract Works with due expedition. The Contractor shall inform Contractor in writing of
any change in the Contract Works affecting the time of commencement of the ontract Works and shall

amend such time of commencement accordingly.

If the Sub-Contractor fails to complete the Sub-Contract Works or any p eof within the period specified
or any extended pericd as hereafter provided, he shall pay to the Conirﬂ'or any loss or damage suffered or
incurred by the Contractor and caused by the failure of the Sub-con r as aforesaid of which loss or
damage the Contractor shall at the earliest opportunity give reason nofice in writing to the Sub-Contractor
that the same is being or has been suffered or incurred.

AN
If the Sub-Contract Works or any section thereof be delayed 8 such delay:

Shall be caused by or be due to any of the matters
or omission of the Contractor and/or any s
respective servants or agents; or

in clause 9 or caused by or be due to any act WX
ctors on the Contract Works and/or his or their

10.5.2 shall be within any of the causes for which the COftractor would be entitied to obtain an extension of the

10.6

10.7

111

112

period or periods for the completion under thg@pincipal contract; or
shall be due to any other causes which or, if no Agent is appointed in terms of the principal
contract, the Employer may under the al contract consider sufficient;

then the Contractor shall grant a fair a asonable extension of the said period or periods for completion of
the Sub-Contract Works or each pa eof (as the case may require) and such extended period or periods
shall be the period or periods for tion of the same respectively and this clause shall be read and
construed accordingly; provided where the provisions of clause 9.1 apply, no extension of the period or
periods for the completion of ub-Contract Works shall be granted by the Contractor in respect of delays
which also affect the durati the Contract Works unless an extension has first been granted by the Agent,
or if no Agent is appointedg of the principal agreement, then by the Employer. Any dispute in regard
to such matters shall be&emedto be a dispute within the provisions of clause 30.

Immediately upon reét of the Certificate of Practical Completion by the Contractor, he will send a copy
thereof to the Sub-&htractor. The Sub-Contractor's work will be deemed to be practically complete at the
day mentioned certificate and the Sub-Contractor will enjoy the same rights as the Contractor

regarding r and return of performance guarantee.

Iimmediatej\don receipt of the Certificate of making Good Defects by the Contractor, he will send a copy

thereof e Sub-Contractor, who will be relieved of all further duties in terms of the Contract.

All da@s shrinkages or other faults in the Sub-Contract works, which the Contractor(whether at his own Defects and

co: not) shall be bound to make good under the principal contract, shall be made good by the Sub- non -
ctor within a reasonable time after the receipt by him from the Contractor of the Agent's written compliance

ion or a copy thereof relating to the same or, if no Agent is appointed in terms of the principal contract,
written instruction of the Employer. Where the Contractor is required to make good such defects,
shrinkages or other faults but not at his own cost, then the Contractor shall secure a similar benefit to the
Sub-Contractor and shall account to the Sub-Contractor for any money actually received by him in respect of
the same.

If the Contractor executes, or has executed any work to the Contract Works rendered necessary through the
default of the Sub-Contractor or in consequence of defects or faults under clause 11.1, then the Sub-
Contractor shall pay to the Contractor the cost of such work. If, in lieu of executing such work, the Contrac-
tor, after agreement thereto with the Sub-Contractor, agrees to pay or allow to the Employer the value of such
work or other agreed sum not exceeding the estimated cost thereof then the Sub-Contractor shall pay the
same amount to the Contractor and the Contractor shall indemnify the Sub-Contractor against any liability
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arising out of the non-execution of his work.

113 I the Sub-Contractor execttes work to of in connection with the Sub-Contract on the inetructions of the
Contractor or rendered necessary by reason of any act of omission of the Employer or the Agert of the
Contractor of his agent, inchuding any other Sub-Gontractor appeinted in terms of the principal contract,
then the Cortractor shal pay to the Sub-Contractor the costs of the execution of such work.

Contract sum: 12 12.1 The price of the Sut-Contract shall be the sum named in the attached schedule or such other sumn as
Valuation of Sub - shall become payable by reason of any authorized variations or other adjustments in accordance with the
Contract works of provisions of this sub-coniract.
variations
122 The value of any omissions or authorized variations ordered in accordance with ct shall be
valued in accordance with the principals and provisions govemning the vatuation gl¥xtras, omissions and
variations contained in the principal contract. A
\¢

123 The Sub-Contractor shall be givan an opportunity of being present when
including omissions and variations being measured on the Contract W
measurements as he may require. Details of final measurements, in
principal contract, shall, in 8o far as they concern the Sub-Contra
disclosed to the Sub-Contractor by the Confractor at the latter's o

12 4 The provisions of the principal confract goveming pime cost and provisional sums including in
bifle of quantities shall apply mutatis mutandis to any prime amounts and provisional sums specified
as such in relation to any works, materials or goods comp in the sub-contract.

Ny
Certificates and 13 13.1 The Contractor will apply for certificates of payment ln@ns of the Principal agreement.
payments Q'

13.2 The amount applied for shall, at the date of the af| id certificate, fairty represent, on the basis of
detailed information timeously supplied by the S ontractor, the value of the Sub-Contract Works and
of any variations authorized under this sub then executed and of the materials and goods
delivered upon the site for use in the Sub-C ct Works.

13.3 The Contractor shall, at the commence of the Sub-Contract Works, advise the Sub-Contractor of
the date in the month by which the 5 ctor is to provide such deteiled information.

134 The Contracior's application shall a{gpect of the Sub-Contract Works, only include the value of the
aforesaid materials and goods from such time as they are reasonably, properly and not prema-
turely brought upon the site and only if adequately stored and protected against weather and other
damages. The Contractor mbody in or annex to the said application any representations of the
Sub-Contractor in regard value.

N

13.5 Afer receipt of a eam@ and detalied supporting statement in accordance with the provisions of the
principal contract, ctor shall disciose to the Sub-Contractor upon application all detaiis
concerning the niract Works included In such certificate and/or statement. Any payments made to
the Sub-Contra terms of this contract shall, except where otherwise herein provided, be fully in
accordance wi riificates and supporting detaled statements issued to the Contractor by the Agent, or
if no Agent h&en appointed under the principal agreement, by the Empiloyer.

13.6 No paym H become due to the Sub-Contractor by the Contractor in respect of the Sub-Contract

Works padf any authorized variation thereof untit the same shall have been certified by the Agent to be
Employer to the Contractor in respect of such Works by a certificate issued in accordance
provisions of the principal condract and then only for the amount so certified.

137 Agent is not employed under the principal contract, the provisions of clause 13.5 and 13.6 shall be
med to be superseded by the requirement that the Coniractor shall exercise his rights to obtain from
Qfothe employer monthly or other agreed periodic payments in respect of such partions of the Sub-
0& Contractor Works as are completed from month to month, or from time %o time as the case may be.
&Q 3.8 Payment of the amount so certified leas the appropriate proportion of retention money (as referred to in
& clause 14) shall, subject to the provisions of clause 13.10, be made to the Sub-Contractor by the
\Q Contractor in accordance with the provisions of the principal agreement.

\ o
; 13.9 Notwithstanding anything elsewhere provided and without prejudice to any rights the Sub-Contractor may
$ have under this sub-contract, the Contractor shail be liable to pay the Sub-Contractor interest at the rate

&to of 2 per cent greater than the minimum lending rate charged by commercial banks to thelr clients on the
O amount certified but not paid. Interest shal become due and payable and be calculated from the due date
Q for payment by the Contractor to the Sub-Contractor.
Disputes as to 13.10 i the Sub-Contractor feels aggrieved by the amount certified by the Agent in any certificate or by his
certificates failura to certify, then, sublect to the Sub-Contractor giving to the Contractor such indemmity and security

as the Contractor shall reasonably require, the Contractor shall allow the Sub-Contractor (if he so
requires) to use the Condractor's name and if necessary will join with the Sub-Contractor as ciaimant in
any dispute resolution proceedings by the Sub-Contractos in respect of the said matters compiained of by
the Sub-Contractor. Such proceadings shafl be hald in accordance with the relevant provisions of the
principal contract. The provisions of this clause 13.12 shafl not affect the Sub-Cortractor's rights under

€ Copyright the Botswara instthste of Development Professions BIDP Subcontract page 10
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clause 30.

13.12 Failure by the Contractor to apply for any certificate of payment as provided in clause 13.1, or to make
payment to the Sub-Contractor within 14 days after the due date for payment to the Contractor by the
Employer shall entitle the Sub-Contractor, on giving 7 days written notice to the Contractor, to cease work
under this sub-contract until application shall have been made for such certificate or until such payment shall
have been made to him, as the case may be. The time during which such works shall be suspended shall be
regarded as an extension of time for completion within the meaning of clagse {0 and shall not constitute a
delay for which he Sub-Contractor is liable under that clause, or at all. THe subiContractor may avail himseif
of the provisions of this clause to suspend the execution of the Sub-C ct Works without prejudice to his
rights to determine his employment under this sub-contract in accordance with the provisions of ciauszla\ 25.

13.13 If after the issue of the last monthly certificate but before the issue of either the penultimate oﬂhe@
certificate in accordance with the principal contract, the Sub-Contractor shall have completed a rk upon
the Sub-Contract Works, he may request the Contractor in writing to make application to the for
certificates certifying the value of such work and the Contractor shall make such application.

The provisions of this clause 13.14 shall apply to such certificates as if they were certifica r payment
expressly provided for in the principal contract.

o
13.14 In the event of the contractor having provided the Sub-Contractor, by registered post the details as

envisaged in clause 12.3 for verification, then the Sub-Contractor shall confirm or and substantiate in
writing his objection to the said amount within 30 days after being presented ther . Should the Sub-
contractor fail to confirm or set out his objection to the amount within the peri ed, he shall thereby
forfeit any rights he may have to dispute the amount subsequently certified Agent and his failure either

to confirm or object to the aforesaid details within the period stipulated sha conclusive proof of his
acceptance of the said details, notwithstanding anything elsewhere to thQ- ry herein contained.

While any retention money is held by the Employer or invested in a joint ac in the name of the Employer and
the Contractor under the principal contract, retention money as certified Agent shall also be held on the Sub-
Contract Works.

The contractor shall so far as far as he lawfully can at the request a & of the Sub-Contractor obtain for him
any rights or benefits of the principal contract so far as the same pplicable to the Sub-Contract Works but not
further or otherwise. @

Should the Sub-contractor be liable to the Contractor in reapﬁ:f any breach of this sub-contract or otherwise for
payment of any sum to the Contractor arising out of this ontract, the Contractor shall give written notice to the
Sub-Contractor within fourteen days of the event giving ris¥ 1o the liability first arising. The Sub-Contractor shall
remedy the cause of the liability withing a reasonable of receiving notice, otherwise the Contractor shall be
entitled to set off the cost of such remedy against a 'onies due to the Sub-Contractor. The Contractor shall not
be entitled to set off any cost without first giving d tice as aforesaid.

‘oesentat!ve of the contractor and the Agent) or, if no Agent is

the Employer or his authorized representatives shall at all

ct works and/or to the workshops or other places under the control

reasonable times have access to the
of the Sub-contractor where work is bei

émiﬁen consent of the Contractor and the Agent or, if no Agent is

ct, then the written conseptof the Contractor and the Employer, cede,
or part thereof under act, provided that such consent shall
prejudice of the Sub-Contractor ided further that any consent given to
clause shall not relieve him of the conditions as set out in clause 5.2.

The Sub-Contractor shall not
appointed in terms of the principal
assign, sub-let or delegate his
not be unreasonably withheld t
the Sub-Contractor in terms

If and so far as it is so prpfded in the principal contract (but not otherwise) the contractor shall supply at his own
cost all necessary wa ing, electric power for hand tools where this can reasonably be made available on
site, watching and a nce for the purpose of the Sub-Contract Works. Subject as aforesaid the sm’tu/atactor
shall make all ne provision in regard to the said matters ary_:l\ each of them.

Unless otherwi &fovided for in the principal contract, the Sub-contractor shall provide at his own expense all
temporary sheds or other buildings required for his en at such places on the site as the Contrac-
tor shall a and the contractor shall give to the Sub-Contractor all reasonable gcditles for the erection of the
same. \

The C r may, if it be reasonably possible, place at the disposal of the Sub-contractor a room in the Contract
Wo ich is to be erected under the principal contract without any charge or.expense, under such conditions as
may&y agrees upon.

If when a telephone is installed on the site, it shall be available for the use of the Sub-Contractor, provided that
Q all be iiable to pay for all his outgoing calls.

The Sub-Contractor shall provide scaffolding for his own use. the Wctor, his employers and workmen in
common with all other persons having the like right shall for the p Sub-Contract Works (but not further
or otherwise) nevertheless be entitied to use any scaffolding belonging to or provided by the Contractor while it
remains so erected upon the site; provided that such use as aforesaid shall be on the express condition that no
warranty or other liability whatsoever on the part of the Contractor or his oﬂ-pd{ ubi-contractor shall be created or
implied in regard to the fitness, condition or suitability of the said scaffolding.

Right of the
Sub-Contractor
to suspend
execution of
sub-Contract

N

Special
payment

Verification of
final account

Retention
money

Sub-
Contractor's
claim to right

Set off

Access to

Assignment or
sub-letting

\K\x’_{

Provision of

water and
other

attendance

Temporary
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XX

BIDP Subcontract page 11



Wrongful use ofor 22
interference with

property

Determination by 23
Contractor

Insolvency of
Sub-Contractor

Liability of
Contractor

Determination of 24
Contractor's
employment

The Contractor and the Sub-Contractor respectively, and/or their respective servants or agents shall not

wrongfully use or interfere with the plant, ways, scaffolding, temporary works, guards, appliances or other

property respectively belonging to or provided by the other of them or be guilty of any breach or infringement of

any Act of Parliament or by-law, regulation, order or rule made under the same or by any local or other public or
competent authority; provided that nothing herein contained shall prejudice or limit the rights of the Gontractor or N
of the subsconfractor in the carrying out of their respective statuary or contractual duties under Wﬂac‘t s
or under the-principal contract. XN

23.1 If the Sub-Confractor
2311 without reasonable cause wholly suspends the Sub-Contract Works before com{eﬁon:
23.1.2 fails to proceed with the ntract Works with reasonable skill, diligence @xpedition; 4

23.1.3 refuses or to a substantial degrée persistently neglects after notice in wr@mm the Contractor to
remove defective work or improper materials;

then the Contractor shall give written and registered notice to the Sul actor specifying the same and '/\,A(\
if such default shall continue for 14 days after such notice the C all determine the employment
of the Sub-Contractor.

K

23.2 |f the Sub-Contractor's estate is sequestrated as insolvent, or (,%mg a company, it is placed in voluntary
or compulsory liquidation, the Contractor shall by written anigegiﬂered notice determine the employment
of the Sub-Contractor under sub-gontract.

o a &

23.3 I the employment of the Sub-Contractor under this ntract is determined under clause 23.1 or 23.2,
the Sub-Contractor shall be deemed to be in breach is sub-contract and the Contractor shall only be
liable for: &‘O

23.3.1 the value of any work actually and properly ed and not paid for at the date of such determination,
such value to be calculated in accorda clause 12.

23.3.2 the value of any unfixed materials a ds delivered upon the site for use in the Sub-Contract Works,
the ownership in which has passed E, Employer under the terms of the principal contract;

23.3.3 the value of any unfixed mateﬁabgd goods delivered upon the site for use in the Sub-Contract Works,
the ownership in which has wd to the Employer in terms of the principal contract if the
Contractor wishes to acquire &, failing which the Sub-Contractor shall be at liberty to remove
same; e@

and for no other sum or whatsoever. The Contractor shall have the right to recover, or to deduct from

or set off against any mount of damage suffered and /or of loss and expense incurred by him by 7]
reason of the determjsfffon of the employment of the Sub-Contractor under E@u@fb'ﬁritract. ~7
octor's employment under the principal contract is lawfully determined (whether by the
oyer and whether due to any default of the Contractor or otherwise), then the

ctor under this sub-contract shall thereupon also determine and the Sub-

If for any reason the Co
Contractor or by the
employment of the
Contractor shall b,

241 theva the Sub-contract Works completed at the date of such determination, such value to be
caleyl according to clause 12;

242 thdgalue of the work begun and executed but not completed at the date of such determination, such
& e to be calculated according to clause 12,

24&1«3 value of any unfixed materials and goods delivered upon the site for use in the Sub-Contract works,
AY the ownership in which has passed to the Employer in terms of the principal contract;

>

'&4,4 the cost of materials or goods properly ordered and delivered for the Sub-Contract Works actually paid for

Determination by 25
Sub-Contractor

by the Sub-Contractor or of which he is legally bound to take delivery;

245 any reascnable cost of removal from the site of his temporary buildings, plant, machinery, appliances,
goods and materials;

246 any loss or damage caused to the Sub-Contractor owing to such determination as aforesaid, provided that
the provisions of this sub-clause 24.6 shall not apply where the employment of the Contractor may, at the
option of the Employer, be determined under the principal contract when, in a confract for alterations and/
or additions to existing structure, the whole or substantially the whole of the contract works and/or the
existing structure is destroyed and the employment of the Contractor is determined accordingly.

_T-days after written notice from the Sub-Contactor fails to pay the amount due in terms of
K-vo tract, or if the Contractor's estate is sequestrated as insolvent or if, being a company, it isplaced in
luntary or compulsory liquidation, the Sub-Contractor may, without prejudice to any other rights herein
contained, by written and registered notice determine his employment under Wmm_ The right \f\\/\

25.1 If the Contractor does not pay the Sub-Contractor within the period stated in clause 13.8 a@ﬂer for

© Copyright the Botswana Institute of Development Professions BIDP Subcontract page 12
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to determine the employment of the Sub-Contractor under this sub-contract as hereby conferred may be
exercised irespective of whether or not the employment of the Contractor has been determined under the
principal contract.

252 Upon such determination the Sub-Contractor shall be entitled to be paid in accordance with the provisions of
clauses 24.1 to 24.6.

Where the Contractor has in terms of the principal contract been required to provide a performance guarantee in
respect of the Sub-contract Works, then an equivalent performance guarantee, to the reasonable satisfaction of the
Contractor, shall on request be submitted to the Contractor by the Sub-Contractor.

Notwithstanding any other remedies set down in this agreement, should the Sub-Contractor require a pa
guarantee from the Contractor, then the Contractor shall be obliged to provide such a guarantee prior to
commencement of the sub-contract works. The cost, if any, for such a guarantee shall be for the accoq.sb f the
Sub-Contractor, provided that the terms of such a guarantee and the cost thereof shall be to the re le

satisfaction of the Sub-Contractor. The extent of such guarantee shall be ten per cent of the sub-c
such other amount as may be agreed between the parties, payable on first demand by the

due for ent until 28 days after any payment is due from the Contractor to the Sub-Contra

Should %ﬁaacﬂor fail to provide such guarantee and/or to provide such guarantee atare able cost, the
Contract all provide the Sub-Contractor with sufficient information to enable the Sub-C ctor to obtain such
a payment guarantee. o

The Contractor shall cede to the Employer any warranty and/or guarantee furnished r$|'|!n by the Sub-contractor in
relation to the quality of materials, workmanship or any other factor having a bearin, the adequacy Sub-
Contract Works, where the operative period of such warranty or guarantee exten nd the duration of the
principal contract. Written and registered notice shall forthwith be given by the ctor to the Sub-Contractor of
such cession Q‘

9D
29.1 Any cessions granted by the Contractor prior to the signing hereof s@ be recorded on the attached
schedule.

29.2 The Contractor undertakes to consult the Sub-Contractor on &further cessions which he may contem-
plate, and the Contractor further undertakes not to grant to which the Sub-Contractor may
reasonably object on grounds that such cessions after payent would leave insufficient funds according to
the Contractor to enable him to pay the Sub-Contractor # amount ultimately due to the latter.

29.3 The Sub-Contractor shall not, without the prior writt of the Contractor, which consent shall not
unreasonably be withheld, cede, assign or over to other person or persons whatsoever any rights to

receive payment of monies due to him under Wact

29.4 The Sub-Contractor shall indemnify the C against any loss or damage suffered as a result of having
granted the consent referred to in clause or having inadvertently made any payment to the Sub-
Contractor instead of the cessionary or onaries.

30.1 Should any disagreement between ontractor and th gontractor arise out of this agreement, the
architect may determine such d it by a written decislon given to the contractor and m(s.&b‘p

" contractor within fourteen(14) ds@ f a written request so to do. g

Such decision shall be final inding on the parties, unless either party within fourteen(14) days of receipt

thereof disputes the same tice to the other party and to the architect in which case the disagreement

shall be deemed a dispt@/

Should the architect @o give a written decision within the said period of fourteen(14) days, then either party
may within a een(14) days give notice to the other party that the disagreement be declared a
dispute. o

302 A dispute m the first instance be decided by meditation as follows:

3021 shoulqéparﬁes be unable to agree, in writing within fourteen (14) days of the date on which the dispute
is ed, upon the use of meditation as a means of settling the dispute, or upon the person to be
a by them as a mediator, the dispute shall be resolved by the submission thereof to arbitration.

v
3022 both parties agree upon mediation, such dispute shall be referred within a further period of fourteen
14) days for opinion to a mediator mutually selected by the parties. The parties shall not be entitled to be
,\to represented at such mediation by a practicing advocate or attorney.

@.3 the parties shall within fourteen (14) days of the appointment of the mediator or such other period as the
mediator considers reasonable submit written representation to him. Thereafter the mediator shall give his
opinion in writing on the matter and funish the contractor and the sub{contractor each with a copy thereof,
provided that the mediator may, in his discretior, convene a hearing of the parties and their witnesses, or
may hold discussions with either or both parties, before giving his opinion, with the objective of reconciling
the opposing views.

30.24 in giving this opinion in writing the mediator shall be deemed to be acting as an expert and not as arbitrator
with the proviso that no claim for damages shall be made against him at the instance of either party for

Performance
guarantees

Payment
guarantees

Cessions of
guarantees

Cessions

XAy
Settlement of
disputes
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any want of care, skl or diigence in the exercise of his duties
1025 the cost of the mediation and the apportionment thereof shali be determined by the mediator.

30.3 The opinion of the mediator shall be binding on the parties unless either party disputes the opinion of the
mediator in writing to the other party within thirty (30) days of the furnishing to them by the mediator of his
opinien, in which event the dispute shall be resolved by the submission thereof to arbitration.

304 Whera the dispute is submitted to arbitration, then the arbitration shall be hekd in terms of the Botswana
Asrbitration Act and shall be conducted in accordance with the current Rules for the Conduct of Arbitra-
tions published by the Botswana Institute of Arbitrators and shall be heard by a solg arbitrator unless
otherwise agreed by the parties. S

()

30.5 The arbitrator shall be choesen by the sub-contractor from a panel of three {3) x‘kons nomminated by the
President of the Botswana Institute of Development Professione at the wri of either party
within seven (7) days of receipt of the notice advising the names of the nel. Failing this the
President of the Botswana Institite of Devetopment Professions shall the arbitrator. The appointed
arbitrator's cost will be divided equally between the parties untll the a or decides to the contrary.

)
306 In the arbitration proceedings the rights of the parties shall nmw in any manner whatsoever

by anything said or done at the mediation or by the opinion of

or notice relating to all matters in dispute submitted to him to determine all such matters in the same

marner as if no such certificate, oplnion, decision, re

30.7 The arbitrator ghafl have power 1o open up, review and §r':y certificate, opinion, decision, requisition
or notice had been issued.

308 Reference to either mediation or to arbitration shall né@relieve either party from any liability for the due

and timeous performance of his obligations in te this agreement.
The validity of clause 30 shall not be affected by g cancellation of this agreement in terms of clauses
23, 24 and/or 25.
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THE SCHEDULE

ARTICLES OF AGREEMENT

Identification particulars of 'the principal contract’

'Sub-Contract works'

Amount of iman@ﬂ be;

Name of insuranecompany:.

&

Commencement and completi

&
S

Amount of liqjdakédamages per calendar day
tg as in the main contract:

Value of Sub-Contract works:

ﬁfor payment by the employer to the
contractor:

@ls of guarantees mutually agreed upon by
the contracting parties:
Name of surety:

Details of all cessions on the principal agreement
granted prior to the signing of this contract:

© Copyright the Botswana Institute of Development Professions

Date: ... . e N S
Employer's
LT 1 L -3 T
&
v
address; . ... ... ... e WA e
g
Confractor' ‘(f¢
: &

Qe items of work comprised in the principal contract which it is agreed the Sub-
ontractor shall exacute are:

BIDP Subcorttract page 15



B pp—,
RO HEE Ity 50

|

Copyright © Botswana Institute of Development Professions 2007

July, 2007 edition

Price band C

BIDF Subcortract page 18

© Copyright the Botswana (ratitute of Development Professions



idic &

FELHREATION INTEANATIOMALY [E¥ INGENIEURY (ONSEILS
MTERMATIONAL FEDERATENN DF CIWER TG ENGINFERS
NTEENATIONALS VEREENEC WG EPXATENDER MGEKIELURE
FEDERACKTM INTERNACPON AL DE [NGENTER (08 COMSY L TDRER

INTRODUCTION TO THE FIDIC
CONDITIONS OF SUBCONTRACT
FOR WORK OF CIVIL
ENGINEERING CONSTRUCTION

THE NEW FIDIC INTERNATIONAL
CIVIL ENGINEERING SUBCONTRACT

by
Christopher R. Seppala’

| INTRODUCTION

Some 37 years afler the Fédéronion Internationdle des
Inpénieurs-Conseils' ("FIDIC") Condiioms of Comtract
for Works of Civil Engineering Constructiom (the "Red
Book"Y first appeured in 1957, there is now available
frm FIERC a form of subconraat for uwse an
international projects where the main contract is

Pariner, Whita & Case. Fars. Chawrman, FIDIC's Taak Group on
= ¥ . Wamber, FIDICE Gnil Engnearing
Conacts Committes {1991-1003). and Legal Adviser and
Mambar, FIDICs Task Growp for Updeting Red and Yollow
Books {8nce Juna 1884). The views axpresssd hereln are the
author's siona and do net necessarly raflect those of his firm or
of any other cmanzalon with which he & sssocasd. ©
Copyrig ht reserved 1904,
Fn eartier varsion of 1his papar was presented o the Intermational
Construction Progects Committes of the latw-Facific Bar
Assncmbon 3t its fourth Annual Corderence in Singapora on May
F i 6, 1954,
The author i grataful for the assistance of Maurizio Ragazsi, a
former aseociate of Whie & Case (now with tha World Bank} and
a fallow mambor of FIDICs Task Grmoup on Subcontma
Cioouments. i the pregargtion of the aarior version of ths papar
In Coglish. thé Imemational Fedaration o Consulting
Englnears.

2 The hull Pe of the Cument SOXA i CoNUNCHoN with which the
Subcontract & 1o be usad is “Conatons of Contract for Warks
of Civi Engnasnng Constuction Fourth Edition, 1887,
Raprintad 1988 with edilrial amendments, Reprintad 1942
with fzthar amenomeTs™.

ACKNOWLEDGEMENT

This document, written as an article by Chnstopher
Seppala, Partner of White & Case, Paris, and published
i the Jaouary, 1995 isse of The Mnrernarional
Construciion Law Review, London, has been offersil o
FIDIC as an "Introduction to the Subcontract™ for those
secking guidance to this oew FIDIC document
Christopher and Maimaie Ragazz] (formerly of Whis &
Case, now with the World Bank) drafled the FTDIC
Subcontract ("Conditions of Subcontract for Works of
Civii Engineering Comstruction™) as a iwo ioan
commitiee, frecly giving ther Gme and energy to FIDHC
and the international coosulting industry that @
rEprosents.

FIDIC is very much indebted tn Chriswopher, Manrizio
and While & Case for their Subcontract "donation™, and
again now Lo Chrstopha for offering FIDIC dhis
guidance document. [t is through such voluntary efforts
of FIDICs cotmunitiee mepnbers tha FIDIC has ganed iss
international repuaton  for  well-balanced  comtract
documents.

Marshall Gysi, Managing Direcior of FIIC

based oo the Red Book. The purpuse of this article 5 1o
provide a bref inmoduction o this pew forn of
subocntract {the "Subcontrad™ or "Conditions of
Subcomtract™)'

In the discussion below, | shali, first, remind readers of
certmn features of the Red Book with which the
{owditions of Subcontract are maant to operar (Section
I). then, bnefly describe the drafting process in the
preparation of the Conditiens of Subcontract (Section
A1), then, discuss selected clauses of the Comditions
{Section TV) and, fwally, provide a brel comclusion
{Section V'

! The Subconwadt, Bka oiher FIDIC publcators, is avalstss
froen FIDIC, P.O. Bax 311, 1215 Geneve 15, Swikerand fe:
{4122} 759 49 00 fax: (41-22) TR 49 01)

1 Uttt otherwesa ndicRed e terme with ivbal canital leltars
usad haren comespond kb defined terma ) oltter tha Hod
Book or tha Subcontrid, o both.



ll. THE RED BOOK: GENERAL
REMARKS

The Red Book comprises the following documents: a
form of tender, form of agroement, and conditions of
cemiract The conditions of contract are divided into two
parts:

Pan [ called "Greneral Conditions”, whick comprises
clauses that are meant to be geperally
applicablc to any contract, and

Part I!  called "Conditions of Paticular Application™,
which comprises clauses that may or may not
apply, depemding upon the circumstances and
locality of the applicable project.

The geneval intention is that, in any given contract, Part [
will be used as it is, whereas Part I will be specially
drafted to suil the needs of the applicable project.

As its official name inplies, the Red Book is for use in
conmection with all kinds of civil enginesring warks such
as roads and highways, dmms, tmwels, harbors and
wirperts Bt its use iy pot limiwed to such works. [t is
also widely used for building works for the simphe
reason, it would appear, that there exists no geperally
accepted i ional form of contract for such works,

[n the intemational constuction industry, the Red Book
iz generally accepted, as it is seen as establishing a fair
balance in the relationship between the Employer and the
Contractor. 1t provides ao  intemational nonn ar
standard, in fact, by which other forms of constructicn
cantract are judged. Thus, even when it is pot being used
for incorporation into a particuiar contract, it often serves
a5 a peint of refereace in contract negotiations.

Since the first edition was published, many comtractors,
enginesrs and gwnes have had experience of working
with successive editions of the Rad Book with the result
that its clauses and their particular numbering have
become well known in the intemational construction
industry. Furthermore, the Red Book has been the
subject of nl.lmelms Icgal comumentaries, reponcd court
cases and pubsdish ational arbitral ds".

FIDIC has itself published an official commentary on the
Red Book

¥ Thare are two good commentanes on the Red Book in ook
form, ora by Bn sagineer and anotwr by a tawyer, see Naol
. Bunni {a conauting angineer), The FIDIC Form of Comract,
BSP Professional Books. Oxford 1991, and £.C. Corbatl {a
taveyer’} FIDIC #ih. A Practical Logel Guie. Sweet & Maxwell,
London 1991 Both books ars avalable from FIDIC.

T Gute o te Uee of FIDIC Condtons of Contract for Works of
Livi Engmearing Consruction, Fourth Edition, pobiahed by
FIDIC in 1989,

The Red Book is to be distnguished from FITHC's
standard form of condiions of comtrace for glectrical and
mechanical works, or "Yellow Book™ While the Red
Boak is for civil engineering work, the Yellow Book is
desipned for the supply and erection of plant and
machinery, such as the nrbines and gates of a hydro-
tlectric sation (although the Red Book does include
provision for *Plant™’).

As a general nule, the Red Book is used for projects
which are let ot for imtemational competitive bidding in
developing countries which do net have sophisticazd
procurement laws, or forms of construction contracy, of
their own. Typically, the Empioyer will be the siate or a
sate-cwned entity while the Contractor and, ofien, the
Engineer, will be from a developed country. While the
first edition of the Red Book published in 1957 was
derived from an English model (the English Institution of
Civil Engineers, or [.CE., Conditions of Contract), in
subsejuent editions an effort was made v make the
document more "intamational”. Wow, despite resistance
in some Civil Law countries {ez., frncophone Africa),
i is widely used m developing countries aound the
world. Subject to minor modification, it is specifically
approved for use on World Bank-finided projects.

The basic justification for resort 10 contract conditions
like those of the Red Book is that well tested and mied
standard conditions, which are widcly accepted, will
promoie more efficient and cost effective construction.

*  The Red Book, Sub-Clause 1. 1{f){iv}.

This i not trs say that the Red Book is above reproach.
In the awhor's wiew, it is still excessively English
{"Victoriag" might be more acarsie) in fomn and
content for a contract that purports te be "international”,
It makes few, if any, comeessions to contracting practices
in Civil Law coumtries, which are differens from those in
Commmoe  Law coumrias. Mixoover, some of its
procedures are oo x {e.g2., the disp pracedure
in Clause 67} and its sentances 100 long, given that it is
intended for use in developing countries, by persons
whose native language may not be English,  Finally,
some may pot wish to have their contracts administared
by an "independent” (albeit hied and paid by the
employer) engineer.

Nevertheless, it is easier to criticize e docwnent than to
propose positive improvaments @ it The drafting of a
form of comtract for intermational use in a feld as
complex as civil engineering is no small underaking
When it iy apprecisted that this has been dope 1o date
principally by a few avil engin working with
ramuncration, and with linle help from lawyers, e
achievement is all the more remarkshble. Furthermore,
the auther believes FIDIC is conscious of the above-
mentoned criticisms or lmitaions and will be
addressing them in its future work

& Tha Iengmy santences and somewhat Gothic style derive (itke tha
sysiam for mwanmmmmmm
1C.E C L et for civl
sngneaﬂngpmpdnh1% mniury Engand, during the industrial
rarvilibicn .




The official and authentic text of the Red Book is the
English language version. This being so, the format and
legal terminology of the Red Book is also that of a
Common Law form of « Neverthel
translations of the Red Book into the Arabic, Chinese,
Croatian, French, Hungarian, Japanese, Laotian, Polish,
Spanish and Turkish languages are also available from
FIDIC.

(b) under Sub-Clause 4.2, the Contractor must, after the
expiration of the Defects Liability Period"”, assign to
the Employer any continuing obligations of
Subcontractors;

e

() Clause 59 relating w nominated Subcontractors,
which are of practical importance principally in
England and certain former English colonies, eg.,
Singapore and South Africa; and

—_
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(d]mdaSub-ClmﬁJéi mcaseh:tmmm
d for default, the Engi may instruct the
Contractor  to  assign  to " the Employer any
subcontracts (among other agreements for the supply
of goods, materials or services) it may have entered
into for purposes of the main contract (although,
under the present edition of the Red Bcluk,
subcontracts are cunously not exp ly d to
beasstgnabicwﬂte&nployermsudummm}

While the tenms of the Red Book themselves did mot
provide much guidance, as the objective was that the
new conditions function in tandem with the Red Book, it
followed that the Conditions of Subcontract should be
"back-to-back” with the provisions of the Red Book. In
other words, the policy of the new Conditions should be,
wherever practicable:

" Sce the Red Book, Clause 49.1

lil. THE FIDIC CONDITIONS OF
SUB-CONTRACT:
THE DRAFTING PROCEDURE

While the Red Book has been increasingly widely used
during the last 20 years, no form of subcontract had
been published by FIDIC to go with it. Understandably,
therefore, FIDIC has received more and more requests
for the issuance of such a form.

Having identified a real need for such a form of
subcontract, how was FIDIC to address it?

The Red Book itself did not provide much puidance as it
says relatively lttle about how the Contractar should go
about subcontracting work’. The only provisions on the
subject are the following:

(a) under Sub-Clause 4.1, the Contractor may not
subcontract the whole of the Works and must
ordinarily obtain prior consent of the Engineer to
subcontract part of the Works (or risk having its
employment terminated for default under Sub-Clause
63.1(e));

* For an exampie of a form of main contract which provides for
far more reguiation and policing of the main contractor's
relations with s subcontractors, 5@ AIA Document 201
("General Condttions of the Contract for Construction”, 1987
adition) of the Amarnican Institute of Architects, 1735 New York
Avenue, NW., Washington D.C., 20006 USA, Iy
Artide 5, wsuzmss mh1021 wd
Article 14 thereof. In princip oy
mlhdymllmnm r Guiats nl’ i '_
by the main contract
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(a) for the Contractor to have, n relaion to the
Subcontract Works, the rights and obligations
(except as to price) of the Employer, and

(b) for the Subcontractor to have, in relation to the
Subcontract Works, the rights (except as to price)
and obligations of the Contractor, under the Red
Book.

It was also felt desirable to have a form that (subject to

minor modification) would be appropriate even where

the Subcontractor had been nominated by the Employer,

inasmuch as the Red Book contains, as mentioned

carlier, a clause (Cialse 59) especially addressed to
e

With these objectives in mind, it was decided that the
"Form of Sub-Contract (September 1991)", issued by
The English Federation of Civil Engineering Contractors
(the "FCEC form")", should serve as the original model
for the drafting of the FIDIC suhcmtraﬂ_ Use of this
model ed desirable for two

Firstly, the FCEC form had been drafted for use in
conjunction with the standard I.C.E. Conditions of
Contract (the "LC.E. Conditions"), a standard form that
has much in common with the Red Book. Indead, as

" This form i evedable fom The Federation of Civil Engineering
Contractors, Cowdmy House, 6 Porugal Sioet, London WC24 2HH,
England (tel: (44-71) 404-40-20; fax: (44-71) 242-02-56),



indicated previously, the carly edivons of the Red Book
were modelled closely on the [C.E. Conditions.
Therefere, as the Conditions of Suboontract are intended
for use in conjunction with the Red Book, it was natural
Lo take the FCEC fonm as a model, especially as, in the
absence of a FIDIC formm of subcontract until now, the
FCEC form, with adaptations, has frequently been used
in comjunction with the Red Bock on inte=mational
projects.

Secondly, although issued by an organization of
comractors — The English Fedoation of Civi
Fngineaning Contractors — the FCEC form was felt to be
relatively fair as wefl o subconiraciors. Indeed, atthough
nol stated in the FCEC form itself, it has been approved
by two English arpanizations of subcantractors .

Having said that, it would be wrong to assume that the
Conditions of Subcontract are merely a revision of the
FCEC fom. By companzon with the FCEC form, they
present considerable diffarances, both in substance and
form.

"ThowadedhmdthCEClam ummsapprmedby
the of ing
CommsrCASEmsmmmedamcmmul
Specialists and Subcontrackors TFASST). sen the commantary
on NEl Thompson Lik. v Wimpey Comnsiucton UK Lud. 39
B.L R 55 651987

Therzfore, as in the casce of the Red Book, Part I (the
"Gieneral Conditions™) of the Conditions of Subcontract
are meant v be generally applicable while Part 1 (the
"Conditions of Patticular Application™ should be
specially drafted to suit cach individua! contract, ez, by
providing information to compiete, and indicating any
changes or deletions in, Part [, the (ieneral Conditions.

Sccond, unlike the FCEC form, in the Conditions of
Subcontract each sub-clavuse has been piven a heading,
consistent with FIDIC practior. This also makes the
Conditions of Subcontract move readily aceessible, in
that the beadings famlitate the reading of this eelatively
complex domument, consising of almost 70 sub-clauses.
In selecting the headings, an attampt was made to adept
the style and wording of the comesponding beadings in
the Red Book.

Finally, given the need for the Conditions of Subcontract
to be "hack4o-back”™ with the Redt Book, it was
necessary that the lamguage and tominclogy of the
FCEC fonn be adapied s¢ as to correspond as closely as
possible to the language and wrmmolopy of the Red
Book Indeed, the pesd 10 tie in “back-to-back™ with the
Red Book (the main contract) procluded consideration of
numercus proposals and comments for this foem of
subcomtract which, while good in the abstract, werc
inconsi with the | or style of the Red Book

e

As 10 substance, being cssenmially a domestic fomm,
numerous changes were necessary w the FCEC form in
ofder 10 develop a form sitable for international works,
For example, unlike the FCEC form, the Conditions of
Subcontract contain provisions for Ferformance Security
(Sub-Clause 2.2)", Subcontractor's Programme (Sub-
Clause 2.3}, Language's {Sub-Clause 3.1), Governing
Law (Sub-Clause 3.2)", Changes in Cost and Legislation
(Clause 21) amd Owrency and Rates of Exchange
(Clause 22).

As w form, twe major differences telae to the
presentasion and structure of the new document.

First, unlike the format of the FCEC fomm, the foom of
the Conditions of Subconiract is not tha of a subcontract
with attached schedules, bui of "conditons”, general and
particular, of subcontract.  The drafting of "conditions™
of subconiract is in accordance with FIDIC practice and
with the structure of the Red Book

' Tha FCEG form contakns a dieran pravision providing for zn
“undertaking” by the Subconirectar, ses Artichs 15(5) thereof.

" In the absence of an expresa choios of goveming law, and
azruming & =uhconiact s back-to-beck” weh 8 Red Book-
besiad rriin coniract, then under English (aw ths subcontract
o likaly 10 be govermed by the sama law & the ona salecied
b povan the main conec. Ses MM Convackors LK. v
Marpies Rudgway Lid. 31 B.LR. 100 {1985)
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The principal draftemen of the Subcontract were the
present author and Maurzic Ragazzi, both lawyers in
privake practice in Paris. The drafbing was camied out
under the pemeral direction of the FIMC Contracts
Cenmmmitice comprising KB, (Tony) Noms, conmulting
engincer, UK., Michael Mortimer-Elawking of
SwedPower, Sweden apd John Bowcock of Sir
Alexander Gibb & Parinars Lid, UK.

Among those consulted i the prepamtion of the
Conditions were the World Bank, the Ewmpean
Intemational Contractors, the Furopean Confederation of
Comstruction Specialists {am u'gmzatwn of
subcontractors), the [ | Har A on and
three independent consthuction experts exiemal io FIDIC
{an engineer, 3 lawyer and an insurance broker)'”.

' among those whose iuah
wera Mario Asin, a consulting .nglnoor of TAMS usa,
Anthorny Blacdar, a scliciior and partner of Rowe & Maw,
London, acing for a b of G ' T
{Imermatera Constructon Projacts) of the iramationsl Bar
Aaxoction, and Edward Corbatt, a sobicaor, of Corbwait & Co
London, actwyy as one of the ndepsndant consinicion
AKpArE.
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IV. THE FIDIC CONDITIONS OF
SUBCONTRACT:
DISCUSSION OF SELECTED
CLAUSES

As was said eariier, the underlying prnciple of the
Conditions of Subcontract is that, whenever applicable,
the terms and condivons of the Red Book {the main
contract) flow down to the Conditions of Subcontract,
But how does this work in practioe?

Ta consider this issue, we will review certain clanses of
the Conditions of Subcomtract. The provisions we will
examine are Clause 4 (Relationship of the Subcomract to
the main Contract), Sub-Clause 7.2 (Extznsion of
Subcontractor's Time for Completion}, Clauses 11.2 and
16 (Payment) and Clavse 19 (Settl aneat of Disputes),

Few provisions arc more regularly the scurce of dispses
in subcontracts than those by which the provisions of the
main contract are said 10 be incorporated by reference, in
sne manner, into the subconract. While simple in
concept, such provisions are oot casy 30 draft Yet if the
parts of the main contract to be incorporated are not
sufficiently identified o if the purpose of the
incorporation is not evidant or if the ikended operation
of the parts of the mam contract te be incorporated with
that of the subcontract is not sufficiently clear, it will be
difficult o impaossible to determine which provisioss of
the main
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further provides that the Subconractor shall be deemed
to bave full knowledge of the main contract {less details
of the Contractor's prices).

Sub-Clause 4.2 then provides that the Subcontractor shall
generally have all the obligations and Gabilities of the
Contracter undey the main contract in relaion o the
Subcontract Works:

"Save where the provisions of the Subcomtract
othawise require, the Subcontractor shall so design
{tz the extent provided for by the Subcomiract),
execnt: and complete the Subcontract Works and
remedy any defects therein that so act or omission
of his in relation thereto shall constime, cause or
contribite to any breach by the Contractar of amy of
his obligations under the Main Contract The
Subconiractor shall, save as aforesaid, assume and
perfonn herexmder all the obligations and liabilities
of the Conwactor under the Mam Contract in
relation to the Subcontract Works."

Sub-('lase 4.3 then provides that no privity shall exist
between the Subcootractor and the Employer. This
provision will, of course, be subject © the provisions of
mandatory law {in the usual case, the law of the place
where the Works are being cxecuted). Thus under the
laws of somne countries (2.g., France and certain countries
that derive their law from French law)

contract are part of the subcontract and whick are not,
leading to disputes'.

This matter is addressed in Clause 4 of the Subcontract.
Sub-Clanse 4.1 provides that the Contractor shall make
the mam cootract, other than details of the Contractor's
prices, available to the Subconiractor fiw inspection and,
if requesssd by the Subcontractor, povide the
Subcontractor with a e copy thereof (less price
informadion), at the cost of the Subcontractor. ln any
event, the Contractrr must provide the Subcontractor
with a copy of the appendix to tender 10 the main
contract (Red Book) together with Part I of the
conditions of the main contract. Sub-Clause 4.1

" For an athontatve ruling on the subject of the incorporation
of powisora of 3 main conbsct into B suboomiract, sos the
decison of the Unitad States Supreme Court In Gueninl Stone
Co. v. PJ). Cartin Constryction Co., 240 US. 284 {1818). In
Thet case. the subconiract had proviced that the work shouid
procasd I 8 manner “agr w e dowings and
speciicalions™ m e man contact and e emgsoyer had
mada chanpes and suspended work under tha man contract,
a6 it was suthorzed to do thereunder. Due o the delays
caused by the ampoyers actions, the subconractor

¥ e b F ] it an action for damag
Tk ] L srd spacificatons” meraly
what work wee to be dona, and in what manner it was to ba
tona, by the subcontractor amd that the holding of the kower
court thet the subcorador was bound by the main contract
{not st the drewings and speafications). so as 1 bo obiiged
o> Subvril 10 dalays rasuitng rom tha actions of tha amployer,
was amoneous. Soa aleo T. Bart Gray, hncorporation by
Refarence and Flow-Down Clausas, The Construction Lawyar
(publication of 1he Forum on the Consiuchon [ndustry,
Amarran Bar sxsocttion) wol. 10, no. 3, August 1980, p 1.

the Subcontractor may have, by virtue of mandatory law,
imespectve of what the subcontract may provide, a right
of direct payment from, of direct legal action agamst, the
Employer'”.

SubLlase 4.4 then deals with breaches by the
Sul actor of the Sul ot which cause damage to
the Contractor under éhe main coptraat.  Sub-Clause 4.4
provides:

"If the Subcontracios commmits any breaches of the
Subcontract, he shall mdemnify the Contracior
against any damages for which the Confractor
becomes liable under the Main Contract, a5 a result
of such breaches. In such evenu the Contractor
may, without prejudice to any cther method of
tecovery, deduct such damages from recoveries
otherwise becaming due to the Subcontractor.”

E g, under Fronch law. 5o Law No 751234 of December
31, 1975, an amended (jor 8 commantary on this iaw, see tha
authors French Law on Subconfracting. [1991] ICLR 78)
Subcortractors alsn have m rigi of dinct action againat tha
Empicyer under certin Amb Civ Codes, .9, Artcls 565 of
the Algenan Code, Abce 662 of the Egyptan Code,
Artide 882 of the lag) Cooe, Articke BBZ of tho Kuwealti Code,
Articie 681 of the Liyan Code and Articia 823 of the Synan
Code. Under most of thase Codes the subcomractor's right is
probably mandetory and would, therelors. ovarrica a contract
PrOWSIoN &0 the CORtary.
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Frequently, subenmtracts will not contam  fiquidated
damage provisions since the financial consequences of a
Suboomtractor’s delay are ofien unpredictable and may
depend on whether the Subcontractor's work is oa the
“critical path” of the C ¢'s actnal progress. For
this reason, no liquidated damages clause is conlaroed o
Part T of the Subcontraqt. However, Sub-Clavse 4.4 may
serve in lieu of a liguidated demage provisiom as it
provides thal if the Subcomtractor bwcaches the
Subcontract (¢ g, by being late for a reasen which does
not entitle the Subcontractor to an extension of tme)
then the damapes, if any, resuing from the
Subcontractor's breaches (inchuding iquidated damages
the Contractor may have to pay vnder the main contragt},
will be recoverable by the Coowacor from the
Subcantractor.

However, in the event that it is desired 10 include a
liquidated camages clause in the Subcontract itself, an
example liquidated damages clanse is contained in Pan
II, together with proposed language for amending Sub-
Clause 4 4 accondingly,

(2) Sub-Clause 7.2 {Extensicn of Subcontractor's Time
for Completion}

Under Clause 44 of the Red Book, where the Comtracior
has been delayed it may in certain cincumstances, upoo
compliance with stipulaed notice provisions, be enntded
to an extension of its time for completion.
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The extension under the Subhcontract carmot (according
tr Sub-Clause 7.2) exceed the extension of tme to which
the Contractor is entitied under the main cumtract.

The Subcontractor is to be advised of relevant cxtensions
under the main coniract as Sub-Clanse 7.3 provides tha
the Contractor must notify the Subcontractor of all
extensions of time obtained thereunder which affect the
Subcontract

The second case deals with where the Contractor gives
anl insauction {or confirms an instruction of the Fngineer
unider the main contract} in corowmstances which do not
entile the Contracter do an extemsion under the main
contract.

The thind case, breach of the Subcontract by the
Contractor, requires o explanation.

Sub-Clanse 7.2 contains detiled notice requiraments
designed to mame that the Subcontracwr will give
adequate notice to the Contractor of requested extensions
in Hme w© enable the Contractor to give proper notics to
the Engineer under the main contract {the Red Book).

[n parallel with this clause of the Red Book, Sub-Clause
7.2 of the Subcontraci provides that the Subcontracior
may also, i certam circumstances, be entiled to an
extension of time. The Subcontractor is entilled thereto
where it has been delayed by any of three specified
cvents of Crcumsmnees:

"{a) by any circumstasees in repgard to which the
Cortractaor is antithed tn receive from the Enployer
= extension of his time for completion of the Main
Works under the Main Comtract,

(b) by any insroction pursuant e Sub-Clause 8.2 o
which paragraph {a] of this Sub-Clause does not
apply, or

{c] by any breach of the Subcontract by the Contractor
or for which the Contractor is responsible.”

The first case is straightforwand: it deats with whae the
Subcomtractor has been delayed by @ ovent on the
cntical path of the Contracior's progress for which the
Conracter is engided o an exiension of tme under the
main convact. The Subcomtractor is entitled © an
extension of time if the Contractor is entitled thereta'',

¥ hewn e, o e cme of the FCEC fomm (Clmusa B{Z4, the
Subcordrmctors night is oy dependent upon |e Contrsaori reoeip of
e exievmion, To Compsne i nie & b0 payments, oo Secion v (1)
on page 2

The of p t of the Sul t price is
perhaps the critical isswe in a subcootract for the
Subcontractor,

Under any main contract incorporating the Red Book,
the Contractor must necessarily assume certain payemeont
risks, including that:

(i) the Engineer will be late in certifying the
Conwacior's monthly staements or will not cerntify
them in foil, or a all, because it does not accept
themn, and

(iiy the Employer will be late in paying certified
amoumnts, or will refuse te pay them in full, o at all,
because it disagrees with the Engineer's
centification, or becomes unable to pay them
b of ils financial difficulty, insolvency,

bamkrupicy, or bad faith.

When subcontracting work, the Contractor will nomally
endeaver to pass on some portion of these risks (up to
the valee of subcontracted work) o its Subcontractors by
virtwe of so-called “pay when paid”, “paymemt on
payment” or "if and when" clauses, the precise legal
consequences of which are aften difficult w
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detommine”’. Thus, the Subcontractar may be made to
bear some at Jeast of the risk of delay or failure in
certification (e payment.

" Nowhere have such Causes beon the subject of mome
analysis than in the Uinitact States, where hay have baen
n lberally of repartan Fedaral and State
decisang  Accoming 1o thase casas genarally, e suseniol
legamopmsenbdbymhmsnmm
establish & condition to the C
bmm&mmorrmﬁmﬂymmmm
for pay bylhof‘—‘— of the Tha
maumy vew {eflscting. | sugpast B pnhcy n thees
Jurrsdictions 1o profoct sub %, a5 O Iy the weaker
M}bmtﬂuywﬂamodymaﬁmwpﬂmﬂ.m
Thomas § Oyer Co. v Bishop Inmational Enginearing Co.
303 F 20 655 (8th Cr. 1962) and subsoquont casas folowing
K. A mosp more weight fo
the pracise wording of the dause in meshon and rmybomsd
for the cpposte view thet they -
saa Mascioni v. | B. Milar 261 NY. 1, 1s¢ N E. 473 {1333}
mwmmﬂmml

Fer a racently repcried Briteh Commpmsatin case which,
drawing on the wosith of US c2ss law, givas 3 useld
analysls of “pay when pax” dauses, 560 Smth & Smith Glass
Lid. and Wirstone Architectural Cladding Systems Limited,
High Court of New Zealand {Masser Towa). Ociohar 4, 1951
[reparied i the Contruction Tndusly Low Leter, Novembar
1893, Longon, page 888}

In some Cdl Law onadictions, a “pay when paed™ cause may
be void. Thus, aoooming 10 some 000l authors, if is imaeid iIn
Franch domestic law as f is incompstbie with Law no. 75
1334 of December 31, 1975, & amandad {refarmd to in note
17 suprm), $60 Michole }0sin, L'Assumanca-Crade of ks Autres
Risques, dans la Commearca marnational. thess, Paris. 1983,
pagas 4934
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(b) hew the Subcontractor is to be paid for claims
under the Subcontract which cxrespond to claims
that the Contractor may advance undar the main
contract, £g., unider Clause 12 of the Rad Book
dealing with unforeserable physical conditions or
obstructions.

1 shall deal fira with the situation of payment for the
original Subcontract Works and other amounts regularly
payable under the Subcontract.

Undey Clause 60 of the Red Book, the Contractor is paid
during the progress of the Works based on monthiy
statements which the Contractor submits 1o the Engineet
lor centification. Likewise, Clause 16 of the Conditions
of Subcontract provides that the Subcontractor shall
submit monthly staemems to the Contractor in such
mamer ad time as o cnable the Contractor 1o
incorporate these in i menthly statements to the
Fogineer under Clause 60 of the Red Book.

In the normal situation, the Contractor will incorporate
the Subcontractny’s monthly statement in the Contracun’s
own statement under the main contract and the amounts
requested by the Contractor (which will include the
amounts requested by the Subcontractor) will be certified
by the Engineer vmder the main contract and paid by the
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in additicm to the payment risks home initialty by the
Coentractor, the Subcomtractor must also bear the nisks of
lae payment andt of non-payment by the Contractor itsel [
{even if paid bry the Enployer) in the event, for exanple,
of a dispuie between the Subcontactor and  the
Contractr or i the C w suffers fi ial
difficulty, insol vency, hankrupécy, or is in had fuith.

Given the widespread industry practice world-wide of
"pay when paid” clauses, and the no less prevalent view
that subcontrackors are an abused class entithed to
protection, how should & new intemational form of
subcontract  address the issue of payments o
snbeontractors?

Clauses 11 and 16 of the Conditions of Subconiract
attnpt  to  answer  this  question, basically by
incorporating the policy already ambodied m the FCEC
farm,

The Conditions of Subconiract distingnish berween:

(a) how the Suboontracior is to be paid for the value of
the original Works included in the Subcomtract,
variatiom orders instructed by the Conotractor and
other ts regularty payable (that is, excluding
claims) to the Subooutractor ymder the Subcontract,
apdd

Employer.  Upen receipt of payments from the
Employar, the Contracr will them pay o the
Subcontractor the amounts due to L

However, Sub-Clause 163 of the Subcomtract {1ke
Clause 15(3b) of the FCEC form) provides that the
Contracter is emtitled to withhold or defer payment of
amy pat of the sums due o the Subcontractor oo fve
different proamnds. Of these, three are of grem practical
significance, namely, paragraphs {c, {d), and (=) of Sub-
Clause 16.3:

“¢) the amowunts incladed in any Statement
[author's note: a2 mombly satement of e
Subcontractor] are not certified in full by the
Fngineer, providing such fallure to certify 8 aot
shue to the act or default of the Contractor,

() the Contractor has included the amounts sel out
n the Staternent in his own stialement in accordance
with the Main Contract and the Engineer has
cetified but the Emplover has failed 10 make
payment in full 10 the Contractor, providing such
fathme is not due w0 the act or default of the
Contractor, of

{¢) a dispute arises or has arisen betwesn the
Subcontracter and the Contractor andior  the
Contractir  and  the Employer invelving any
question



27

of measuremenl or quantiies or any other mater
mcluded n any such Statement ™ {Emphasis
added)

Where ocnly a pertion of a Subcomractor's monthly
staternent is questioned, the Contractor may ool refuse Lo
pay the balance. Sub-Clanse 163 expressly provides that
any withbolding:

"...thall be limited to the extent that the amounts in
amy Statement are oot certified, not paid by the
Empluyer or are the subject of a dispute, as the casc
may be".

Ofien the Contractor witl withhold payments to the
Subcontracior without explaining to the Sybcontractor
why such are withheld. The Subc will
thus not know the cause of the delay in payment and,
hence, whether he ahould be entitled to payment Sub-
Clause 16.3 deals with this by providing that, where the
Contractor  withholds or defers any payment, the
Contractor must notify the Subcontractor in ertiting of
his reasons for doing so oot later than the date such
payment would otherwise have been payable”,

7 The other gr for g payrent e whale e
AMourTts Gue & Jees Than he minimym amounts for monthly
under the S oF madn contract

2 The requiremednTt that such notfication be in writing & povided
for in Sub-CiAuse 1.5.

hos been issusd (which may be sometime after the
Subcontract Works are completed)”, the Subcontractor is
entitled to be paid the balance of the Subcontract Price,
authorized variations and other amomts egulady
payable under the Subcontract, whether payment has
been certified by the Engineer or not and whether the
Contractor has been paid by the Employer or not under
the main contract This is plain firom Sub-Clanse §6.5
which provides in its entirety, as follows:

"Within 84 days after the Subcontzactor bas finally
performad his cbligations under Clanse 14 [author's
note: this refers o the Subconmactor's oblipations
after Taking-Over which will nommally have been
performed after the Defocts Liability Certificate
under the main contract is issued], or within 14
days after the Contactor has recovered full
payment under the Main Couotract i respect of the
Subcontract Worles, whichever is the sooner, and
provided that 35 days have oxpired since the
submission by the Subcontractor of his statement of
final sccount w the Contractor, the Contractor shall
pay to the Subeotractor the Subcomtract Price, and
any additions w or deductions froemn such sum as are
provided for in the Subcontract, or are vtherwise

? See Sub-Clause B0.1 of the Fad Book.
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Urnder the Red Book, the Exnployer is expressly liable to
interest at a stipulaed ratz per anmgn where the
Employer is lake in paying certified amounts™. Similarty,
Sub-Clanse 16.3 of the Subcontract provides that, where
the Employer has failed @ pay any amowunt the Engineer
has certified or the Conbractor has fafted to pay any
amount that is propesly due and payable to the
Subcontractor, the Contractor will be liable to interest on
the overdue amount & the rate payable by the Employer
10 the Contractor under the main contract.

SubClanse 16.3 provides that the Subcontractor mmust
clam for this imerest in wrting for 0 to accrue.
However, even if the Subcontractor fasls o do so, the
Sub-{"lause provides that the Subcontractor will be
entitied to be paid any inferest actually received by the
Comtractor from the Employer atinbutable to moenies due
to the Subcontractor.

Thus, so far, it may be said that, as regands the original

Sub Price, suthorized variabion orders and other
amounts regularly payable io the Subomniractor under the
Subcontract, the Sub ¥ is to be paid only *if and

when" the Confractor is paid To this extent, the
Subcontractor bears the risk of paymeni delays in respect
of the Subcontract works.

However, payments ae oaly oo an "if and when™ basis
temporanly. After the main contract works have been
completed and  the Defects  Lishility Certifieate
therevmder

7 Sub-Clauee 80.10.

payable in respect thereof, less such sums as have
already bean received by the Subcontracior on
account.” (Emphasis added).

Thus, as regards the origmal Subcomtract Price, as varied
("additons™ or “deductions”) and other amounts
"payable” in respect of the Suboontract (which would
generally exclude the Subconiractor's claims unless they
had been accepted by the Contractor, see the discussion
of Sub-Clause 11.2 below), less previous payments to the
Subcontractor, while the Subcontractor fakes the risk of
delays in payment by the Employer {although normally
being entitted to interest on the overdue amounts), the
Subcontractor does not take the risk of the compiels
failure of the Exployer to pay an account, for example,
of its financial difficulty, insalvency, bankiupicy or bad
faith. The Subcontractor only takes the risk of delays in
payment, or fathwes o pay, of the other party 1o the
Subcontract, namely, the Contractor, as in any contract™.

() Claims for additional payment {(Clause 1)

Having dealt with payment of the Subcontract Frice and
other amounts regularty payable under the Subcomract,
what are the Subcontracsor’s nights with respect to the
payment of ciaims under the Suhcontract, which the

M Clause 16 ks unilkaly k> sxciude the Contractor's night of sat off
undar tha Comimon Law. See NE] Thompstn Lid v. Wimpay
Conswuction UK Lto. (1887) 20 B.LR. 65 which conoarnad
Clausa 15, the comesponding clausa in the 1984 adition of tha
FCEC form.
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Contractor may advance under the main contract, such as
for:

- unforeseeable physical obstructions or conditions at
the site (Clause 12 of the Rad Book),

- damape 10 the works by one of the Employer's Risks
{{"lause 20 of the Red Book),

failure by the Employer & give adequake possession
of the site (Clase 42 of the Red Book), and

- lae issuance of dewings or mstructions by the
Engineer (Sub-Clause 6.4 of the Red Book)™?

This subject is addressed in Sub-Clause 11.2. This Sub-
Clause requires the Contractor to.

"take all reasomable steps to secuwre from the
Employer such cootractual benefits {inchuding
additional payments, extensions of tme, or both), if
any, as may be claimable in accordance with the
Mam Contract on account of any adverse physical

® This list o dustrative only.  For 9 comprehansive |ist of the
daims that the Corractor fand, thus. through the Conracior,
e Subcontracior) may assart under tha fourth sdition of the
Red Book, soé the authors “Contaciors Claims under the
FICK. Chd Enginearing Confracd, Fowrth Ediica™. The
Imrrational Business Lawyer (pubfished by the Inermational
Bar Associston) 1931, pages 395 and 457

The Contractor has a duty to keep the Subconiractor
regularty informed of his steps to pursue claims under
the main contract, which invelve the Subcontractor, and
1 get them settled. Sub-Clause 11.2 provides as follows:

"The Coatracior shall noafy the Subcontractor
regulardy of his steps to secwre such contachual
benefits and of the Contractor's receipt thereof™.

Nawrally, the Conractor remains liabic o the
Subcontractor for  the Confractor's own  defmubts,
including failure to take reasonable steps 10 pursue the
Subcontractor's claims under the main contract”

The pa)rmmt schcmc described  above, which
disting Ny the pay of the
original Works as varied, on the ome hand, and the
payment of claims, on the other, generally follows that

embodied in the FCEC form™.

(4 Clause 19 {Setlement of Disputes

Sub-{lause 15.1 deals with disputes between the
Contractor and the Subcontractor, whereas Sub-Clause

™ Ses he et semence of SubClme 12 o the Subronrc
‘Remsngbls Xopn” may, 81 8 G rewfl, incude oM

Compane Chinoes 10 and 15 of tw FLES o
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chatructions or physical conditions or any other
circumstanoes that may be encounicred during the
execution of the Subcomract Works.”

On receiving such benefits, the Contractnr must pass an
to the Subcontracior:

"such proportion  thereof as lnay in ali the
be fair and

but that is the limit of the Contractor's liahility. Lf the
Contractor is oot paid by the Employer for the
Subcontractor's claims, despite the Contractor having
taken "all reasonable steps”, then the Subcomtract
provides thet the Contracior will bave o lisbility to the
Subcontractor therefor:

"Save as provided in this Sub-Clause, or in Sub-
Clause 7.2 [author's note: dealing with extéensions
nfll.me] the Contractor shall have oo liability to the
¥ i P of my obstruction,
condition or circumstance that may be enocunterad
during the execution of the Subcontract Works "

Thus, se far a5 concerns claims for additional payment,
unless the Contractor has accepted them or has been at
fault in some manner, the Subcontractor bears the risk of
the Employear's failure to pay on account, for example, of
its financial difficulty, insolvency, bamkruptcy or bad
faith.

19.2 deals with disputes betweem the Enployer and the
Contractor under the main contract which “touch or
concemn” the Subcontract Works,

Sub-Clause 191 assmes that the Cootractor and
Subcontracter will be from different countries or will
otherwise wish to provide For the international arbitration
of their disputes. This will not necessarily be so. They
may, for xample, both be from the same country and
therefore prefer © have recourse 1o their own national
courts or tribunals, even though the Contrador may have
apreed 1o the international arbitration of dispates upder
the main contract, as provided for by Clause 67 of the
Fed Book. Where they prefer to bhave recourse to their
own natioaal courts or mibumnals, Clause 19 will need
be approprisicly modified in Part .

Sub-Clause 15.1 provides, essentially, that if any dispute
anises between the Contracter and the Subcontractor then:
cither may give a notice of the dispute to the other in
which case the two parties shall for the nexl 56 days
attempt to settle such dispute amicably™. If such dispute
is hot scitied amicably within such period, then it is
provided that it shall be finally settled by atl:ntratmn
under the mules of abitraton of the L ynal
Chamber of Commerce, the same rules as are provided
for by the Red Book. Asbitration may be cormmenced
before ov afier completion of the Subcontract Works,

] providing 8 S6-day parbd for amicable satiement, Sub-
Clausa 19 1 comespontds 1o Sub-Clause 67.2 of the Rad Book
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As 15 well known, the Red Book {Clause 67) provides for
a lengthy and compiex procedure for the setthement of
disputes”. Under this prooedure, o dyspulc must first be
referred to the decision of the Engineer, who has 34 days
to give potice of his dectwion. Then each party has 70
days thereafter to challenge the decision. A firther 56
days must be allowed for anicable settlement befare
either party may take the matter to arbitration.

Accordingly, w allow time for the procedure in Clause
67 10 be completed (which, if the Engineer's decision is
favorable 1o the Contractor, and not objected to by the
Employer, would relieve the Subcootracur from gomg
to arbiration), the parties t© the Condidons of
Sybcontract may wish 10 agree & a longer period than 36
days before either may commence afvtration.  For
example {and as oxplained in Pazt I[ of the Conditions of
Subcontract) a period of 210 days from the date that a
party gives a notice of a dispule wnder Sub-Clase 191
would be the sum of the various time pericds in Clause
67 (namely, 84 dayy for

# Sea the authors The Pre-Arbiral Procedurs for e
Serfomor of Cisputes in the FIDIC Gl Enginssning
Conditions of Goniract, [1986] (CLR 318 {for a commentary on
mommmmmwmdmmm}; id., Tha

Principal Changes in tha F for tha S of
Dapuaas (Clause 67), H989] ICLR 177 (for a commantary on
in such pr by the fourth ediion);

and Id.. ﬁa—ﬂmnbemmsammrlmpmonm
Arbitration: the Decisions Made by the Comsulting Enginesr in
Arbiration  Congress

Kiuwer, The Notharands 1991, p. 377,
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There is po provision undey the [CC system for the
joinder by the [CC [niernational Coun of Arbitration of
claims arising in separste procesdings except in the very
rare instance where they anse ot of the same contract
("legal relationship™) and between the same parties’.
Dispwies under the Red Book and Conditions of
Subcontract would arise ncither out of the same contract
not between the same parties.

In the absenee of an appwropriate provision for joinder in
the 1CC rubes, there is, of course, nothing o prevent an
Employer, a Contractor and Subcomirackor, at the
contract negotiation stage, from agreeing on a provision
for the multi-party abiiration of dispuies among the
three of them  However, the possibility of multi-party
arbitration is 0ol envisaged by the coment edition of the
Red Book presumably becauwse, when this edition was
preparad i 1987, no FIDIC form of subconract then
existed. As this edition docs not envisage multi-party
arbitraticn. nor provide even for the possibility of the
Employer's consent thereto, no muli-party arbitration
clause: s provided for in the Conditions of Subcontract.
{But parties are pol provented frwn providing for the
multiparty arbitration of disputes under the Red Book
and the Conditions ol Subcontract, should they chogse to
do 5o in Pan [T of those documents. )

T I ackilion 0 those mquisrens, the Tamms of Referanos must not yet
have been signed. 566 Artide 13 of the Internal Fules of tha international

Court of Artitration

the Engineer's decisiom, plus 70 days for the nogee of
intention 10 commence arbitration, plus 56 days for
reaching an amicable sciemynt) before arbitration may
be commenced thereunder.

Sub-Clause 19.2 provides that, if a dispute arises
between the Employer and the Contractor it cormection
with the main comtract and the Contractor is of the
opinien that such dispue "touches or conceros the
Suboontract Werks™™ and an arbitration of such disp
under the main contract ¢ 25, them the Ci

may require the Subcomracior & provide information
md attend meetings 0 comection with the abitration.
As the Subcontractor’s rights against the Contractor may,
o soumne extent at least, depend upono the catcome of tha
arbitration {¢.g., in de case of the Subcontractor's claims
for additiomal paymemt under Clavse 11 of the
Subcontract), the Subcontractor will ordinarily have an
incentive to provide the Cootracsor with all due
assistance.

Although both the Red Book and the Conditions of
Subcontract provide for the final setlement of disputes
by [CC abivation and although it may be highly
desirable for disputes under both contracts 10 be finally
settied 1n oentmin instances (eg., whoe tey involve
common guestions of law and fact) in a single ICC
proceeding, paradexically there {s no means under the
KCC Rules themselves for ensuring that this will oocur,

B This supression is taken from the FEEC form, Asticta 18(87

However, while the drafting of such a mubti-party
arbitration clase is often attewgpied, in the author's
experience, such attermpt is rarely successfiul due o
underestimation of the difficuives iovolved. [n order that
parties may be hetter prepared shenld they wish to drafl a
multi-party arbitration clause, Pan [I of the new
Subcontract includes a list of sovne of diwe principal issues
or matters that will need to be considered™:

{1} The consent of the Employer, the Contractor and
the Subcomtraceor to multi-panty arbitration will be
required.

{2} The mult-party arbitrtion procedure must te in
with the procedure under the Red Book requiring
the reference of 2 dispue o the Engi under
Clause 67 25 a condition precedent to arbitration.

[£1) A est m the form of words must be developed for
7 when a dispule under the Subcontract
is to be deemed sufficiently similar to a dispure
under the Red Book to be referable to arbitration
under the Red Book (assuming the dispute is to be
resolved uader the dispute resolution provisions of

the main contract}.

T The ISl owes much o a stimulating papar by Humphey
Lioyg, G.C. {now Hsl—bm.l.ltngammﬂm Uoyd, QC)
antiled "A Nath Expariance” contained in Chapter 2 “Muth-
party arbrRml clauses and conventions” of 3 doksler entitied
‘Mmkbi'aﬂm Vmimlnﬁmhmlkbl'm

Etx" of tha Instiuts of Law anc
Practcs published by the Imemstiormd Chamber  of
Commarce, Paris, 1991, pp. £1-70.
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Fexr example, will it be sufficient to state that a
dispute in connection with or arising oul of the Red
Baook “touches or concemns the Subcontract Works™
o1 presents "common issucs of law and fact® with a
dispute under the Subconuact?

() As a practical malter, someone — pahaps the
Comractor — will probably have do be piven Lhe
power 10 decide when the test is satisfied, that is,
when the disputs under the two contracts are 1o be
deemed sufficiently similar to justify being heard in
one arbitration under the Red Book. [f someone is
net desigmuted o have this power, the issue would
nomaally fall e be decided by the competent courts,
resulting often, as a practical matter, in much delay.

£5) A determinaiion will have 10 be made as w the
action (e.2, a notice 1o the other partics) which
must be taken to permit the hearing of the two
disputes in a single arbitral proceeding,

(6) A determination will have to be made as o when
action must be takem 10 permit the joint hearing of
the two disputes. Before arbitrators are appointed in
any Red Book proceeding” Earlier than that?

(7T} A decision must be made as 1o the maximum
number of parties that would be acceptable in any
multj-party arbigration proceeding:
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The foregoing indicates some of the complexibics
involved in providing for the resolution of multi-party
disputes under the Red Book and the Suheontract by
intemational arbitratien. Much more work needs o be
done by the international arbitration conmunity™ and the
intemational coustruction industry before sanisfactory
stapdanlized solutions are available”.

M Despite years of effort, @ Working Parly on Mulft-pany
Adbiration et up by the KOO Conmmessin on nkernatons
Arberahon achioved litls mors 0 As Fnal Report than o
descrbe tha pobems and complexibes of muti-party
arbirziion undar the T Rues. many of which ware already
well mown  ATough e Eokbng consyamis on - multt-party
arttration sarously hamper tha davelopment of International
arbiration, regrattably, the Working Pary was unable io
presan] ghy pracucal schgtions to thosa problems, such as
changes n o improvemants o he ICCs Arbirshon Futes or
w0 ICC proceduras. Ses the iICC Commiasion on Imtermational
mmsmemmummmm(mpmw
the Working Group anes by the C P
the T7th Sassion of the Exacutive Board, Pﬂ'ls,'lal.hneﬂstt}
ICC. Paxls 1954,

®  Alhough thera has been no oppartunly n it Artide o
gams Claes 17 (Termimaton of Man Contact™ of the
Subcomiract, it may bo noted ihat the dificulty that crose in
EA Dyor Lid v. T Simon Buld/Pewr Lind Parinaship, 23
B LR 23 (1982} in ralation to the comespondmg Oause of the
FCLCC form {Clause 16} should nol arem under ine
Subcomract. In that case, folowng the Employers lanminstion
of tha Corraciors smpioymsnt undar Clause 83 of the KCE
Condttions {which 16 vory simiar to Clauss 83 of the Red
RBook}, the Corractor mnmlmdmalﬂ\emam contract had
bean ined] {1 d) and that L 1 was
Btited, mmm 18 of ta FECE form (whch refors 1o
‘(¥ tha Main Cmt-ad L] ﬂsmrmlmu for any meason
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the t ol the
memmmlmahpﬂwmbﬂamd
the work, as provided for in Clause 16. The arbitrator hald that
this was wrong {and the courl refused Wwave 1o appeal from his
dacosion) i tha maen contract had nol been s - only
thi CoRAcKY's empioyment had besn tormnaied - and
threfore Clausa 16 did not apply.

As Clayse 17 of the 5 E thad the Ce

®

M

{2)

)]

benzentally, al] subcontractrs of the {onbractor in
relation o the projed; and

vertically, subcontRcons, sub-subcontractors, @nd so oo
down the line?

To the extent any mulb-party atbitration will mnclude parties in
addition to the FEmploys, the Contactor and  the
Subcontractor, the participation of those partes must also be
comsextted 1o by all the partics involved in the procecding,

The procedure for appainting the arbitral tribanal so as to
ensure equal treatment of all partics™.

As yet, mo inernational arbitrafion res {eg, OO or
ENCITRAL) address satisfactorily multi-party  arbitation
problems,

As an alternative to a multi-party arbitration, the parties may wish
to provide for separaie Red Book and Subcontract arbitrations but
amrange for some or all of the abitrators to be common to both

proceedingy,

[

1 Sas In this connecton the decision of the French Suprama
Court in Semans AG and BKMI Industrieniagen GmibH v.
Duico Comortum Consuchon Comgany Uit Cass. O
T4e, Janusry 7. 1982 and the authors commentary on that
daceion, French Suprema Courl Nullies ICC Practica for
Appoinimant of Arbireiors in Mult-Party Arbdration Cases
1Y KCLR 222 hem (8} . n fact sodéional to the Jms of
tame in Part 1| of the Subcontract, wiich i6 not exhaustve.
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auite}

may tarmngia tha 5 s By W tha
Contractor's  armploymant  under  the  rmain cmu L
Wwmingied of the main conract B e wminaed, the
dFficuity that aroce in £.R. Dyer it rolaton o Clauss 16 of the
FCEC form (irom which Clausa 17 is darkved} should net arisa
undar the Subcontrad,
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V. CONCLUSION

The Conditions of Subcontract represent the first attenpt
by FIDiC v draft a fonn of subconract to function
"back-to-back”™ with the Red Book. As the Conditions of
Subcontract must tie in with, and be subordinate i, the
Red Book, thar has been little oom for immovation.
Consequently, FIDIC has largely had recourse to
provisions of procedures that are n curyent use in the
FCEC form o the Red Book, which have hitherto
proved workahle,

If the Conditions of Subconact provide a scrviceable
form of subcontract for the cument ediion of the Red
Book, they will have accomplished their pupose. When
the Red Book is next revised, consideration should be
given to the desimbility of more extensive oeatment of
subcontracting in the Red Bouk  This, coupled wath
experiance of the use of the Subcontract in practice,
should contribute Lo improving the Sabconwact i future.



Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet. bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

issued tor: other

date: 11/03/2009 by: hand
to: Hantec Trading
project: BIDP Publications file: (AOkp)02
no. drawing
off no. revision title size  type
Electronic-form of BIDP:
Nominated Subcontract (NSUBPGHT.pdf)
|
/
architect signature: received by: receipt date: :
L et |




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

Architect Appointment

Electronic-form of BIDP:

date: 05/03/2009 by: hand
to: G-Line Consultants
project: BIDP Publications file: (AOkp)02
no. drawing
off no. revision title size  type

architect signature:

issued tor: other

A

received by: receiptdate: () S / OJ/O 9

h- Télfé’.




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www .bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 01/09/08 by: hand
to: S Mathe
project: BIDP Publications file: (AOkp)02

no. drawing

off no. revision title size  type

Electronic-form of BIDP:
Architect Appointment

Q Mate 1l leg

architect signature: received by: receipt date:

issued tor: other




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

Without Quantities
Nominated subcontract

Domestic subcontract

Electronic-forms of BIDP:

date: 27/08/08 by: hand
to: Dilli Matenge Architects
project: BIDP Publications file: (AOkp)02
no. drawing
off no. revision title size type

architect signature:

issued tor: other

77 N]cl-k--ﬁc_ 1Y \:5 9

received by:

receipt date:




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet. bw by agreement only
Website URI: www bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

rirc:hitet‘:[ signature:

issued tor: other

date: 26/05/08 by: hand|
to: A Hakim
project: BIDP Publications Review Committee file: (AOkp)02
no. drawing
off no. revision title size type
1 Domestic subcontract
_.,~-:f". 7

/ 4,I I’r(— '\I 2 p “" Sk
AKXy AvEASV7 7 U 0227 —. s
L;.‘?éE‘eWe{l by: ‘vTreoeiptéla/te: /“ ?“;a 471/ 4

Durban_ VAT #CO67 13801112

Derectors Edward T Mazhani M Arch{TUNS) MEIDP. David A Young B Arch{Natal) MBIDP Arch(SA)British). Asscciated with Kevin Macgarry, A



Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 06/06/08 by: hand
to: BHC att: P Frank

project: BIDP Publications Review Committee file: (AOkp)02

no. drawing
off no. revision title size type

Bonus
Electronic-form: BIDP With Quantities

!

f' s

| /

PN G P s
| A A
Fi / g _/{ \ L
| =& ARV =T

W received by: receipt djag;/; o ‘;/ ‘D%

rchitect signaturé;___'.

issued tor: other




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www _bidp bw/ya/

Phone and fax: (+267) 397 1181

copy issue

architect signature:

issued tor: other

date: 26/05/08 by hand
to: B Alemarumo
project: BIDP Publications Review Committee file: (AOkp)02
no. drawing
off no. revision title size type
1 Domestic subcontract
T e
v OF BOTS;
\ﬁ_“g.\‘f Wy

received by: receipt date:

Drrectors Edward T Mazhani M Arch(TUNS) MBIDP, David A Young B.Arch{Natal) MBIDP Arch{SA)British). Associated with Kevin Macgamy, Architect. Durban. VAT registration # CO67 1380 1112



Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www_bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 26/05/08 by: hand
to: L Hutchings

project: BIDP Publications Review Committee file: (AOkp)02

no. drawing

off no. revision title size type

1 Domestic subcontract

It-r::hitect signature: recgiv; - receipt date:

‘,17/5/08’"

issued tor: other

Directors Edward T Mazhani M Arch{TUNS) MBIDP, David A Young B.Arch{Natal) MBIDP Arch{SA)British). Associated with Kevin Macgamy, Architect, Durban. VAT registration # CO67 1380 1112



Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

acn
date: 26/05/08 by: ' _hand
to: M Mogomela
project: BIDP Publications Review Committee file: (AOkp)02
no. drawing
off no. revision title size type
1 Domestic subcontract
" ")
chitect signature: received by: receipt date:
issued for: other

Directors Edward T Mazhani M Areh{TUNS) MBIDP, David A Young B Arch(Matal) MBIDP Arch(SANBrifish). Associated with Kevin Macgary, Architect, Durban. VAT reg 1# COE7 13801112




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

2= hn
date: 26/05/08 by: Ltam‘
to: AMD Allen
project: BIDP Publications Review Committee file: (AOkp)02

no. drawing
off no. revision title size type

1 Domestic subcontract

i ff%

chitect signature: received by: receipt date:

issued tor: other

Directors Edward T Mazhani M Arch{TUNS) MBIDP, David A Yaung B ArchiMNatal) MBIDP Arch{SA)(British). Associated with Kevin Macgamry, A . Durban. VAT reg ® CO87 13801112



Young Architects (Pty) Ltd

Box 1049, Gaborone. Botswana
Email: dya@botsnet bw by agreement only

Website URI: www.bidp.bwiya/

Phone and fax: (+267) 397 1181

copy issue

=

rchitect signature:

issued tor: other

date: 26/05/08 by: ‘rand
to: U Soderstrom
project: BIDP Publications Review Committee file: (AOkp)02
no. drawing
off no. revision title size type
1 Domestic subcontract
received by: receipt date:

Directors Ecward T Mazhani M Arch{TUNS) MBIDP, David A Young B. Arch(Natal) MBIDP Arch(SA)Briish). Associated with Kevin Macgary, Architect, Durban. VAT registration # COB7 1380 1112



TELEPHONE NO-

[ Telephoned [J Please phone back [ Retumned your call
[ Called to see you [ Desires appointment Cwin phone back

MESSAGE :

—emeuoA e\ e Van e Copy

N - o m)r@)?m-w-uw CRQ:&LEY .

JD 197




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 27/02/08 by: hand
to: Paul Munnik Architect

project: BIDP Contract forms file: (AOkp)02

no. drawing

off no. revision title size type

Electronic forms: four year licence: FE 2008-2012

1 With quantities form
\o =¥
architect signature: eivedby:  receiptdate: Z- ¢
‘\)
issued tor: other
\\\
mm"m“m}w,mﬂ?&wﬂ' MEIDP Ach A cl wath e ATy Dasban VAT reg: # CO67 1380 1112




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email; dya@botsnet.bw by agreement only
Website URI: www._bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

date: 10/10/07 by: hand
to: Palo Motheo
project: BIDP Contract forms file: (AOkp)02
no. drawing
off no. revision title size  type

Electronic forms: four year licence: OC 2007-2011
1 With quantities form

ptected lon falo Vettes

architect signature: received by:

issued tor: other

receipt date:

Directors Edward T Mazhani M Ach{TUNS) MBIDP, David A Young B Arch(Natal) MBIDP Archi ated wth Kevin Macg

, Durban. VAT reg: jon & COBT 1380 1112




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 10/10/07 by: hand
to: Okavango Electronics

project: BIDP Contract forms file: (AOkp)02

no, drawing
off no. revision title size type

Electronic forms: four year licence: SE 2007-2011

1 With quantities form
Without quantities form
Nominated subcontract
Minor works agreement
1
{ A e
architect signature: received by: receipt date:

issued tor: other

Directors Edward T Mazhani M Arch{TUNS] MBIOP, David A Young B Arch(Natal) MBIDP Asch(SA)(British) iated wilh Kevin Macgarry, Architerd, Durban, VAT registration # C067 1380 1112




Ci7onfF"Ced Q27«0 rrudl. IJ-JI21 L1401

Young Architects (Pty) Ltd copy issue

Box 1049, Qabarone, Bolswans

Emel: gun@botansii by apreedment onty
Webelle UR!: www hidp bwiye/

Phong and tax; (+267) 297 1161

date: 15/08/07 by: hand POt
to: M Mogompla

project: BIDP Corgract Review Comimitiee file: (ADKp)O2

Attchad ars the following ferma:
Certificate for payment (sample)
Carificate of Practionl Completion
Cortificate of Making Good Defects

= A

iszuad tor: other

intons, Babwared 7 Slprnont W AR TUNE) RO, Dasid A Voang S AN AINOP ArchifidjiDuich). domncibac il Movin Macgacy. Amiited, Dutan, YAT rogistrotion § O0KT 1308 1112




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 15/08/07 by: hand
to: D Nyekele
project: BIDP Contract Review Committee file: (AOkp)02

no. drawing

off no. revision title size type
Attached are the following forms:
Nominated sub-contract form
With quantities form

Without quantities form

Architect appointment

Minor works agreement
Consultants agreement

Certificate for payment (sample)
Certificate of Practical Completion
Certificate of Making Good Defects
Domestic sub-contract

ﬁc ’;/?// % 90 —o3 =91

hitect signature: received by: receipt date:

issued tor: other

Dumsciors Edward T Mazhani M AICHTUNS) MBIOP, Dawid A Young B MEIDF .t @ wated with Kevin gary, A Duban. VAT rage # COS7 1380 1112




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/yal

Phone and fax: (+267) 397 1181

copy issue

date: 15/08/07 by: hand
to: L Hutchings
project: BIDP Contract Review Committee file: (AOkp)02
no. drawing
off no. revision title size  type
Attached are the following forms:

Certificate for payment (sample)
Domestic sub-contract

i

5 oK~

architect signature: received Q- receipt date:

i

issued tor: other

Directors Edwaed T Mazhani M Arch{TUNS) MBIDP, David A Young B W )} MBIDP

W

o with Kevin garry, Arch , Dutban. VAT regi ® COBT 1380 1112




Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnel.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

Attached are the following forms:

Domestic sub-contract

Certificate for payment (sample)

date: 15/08/07 by: hand
to: B Alemarumo
project: BIDP Contract Review Committee file: (AOkp)02
no. drawing
off no. revision title size  type

+—

—

\ [~ —

Y
rairchitect signature:

issued tor: other

i received by:

R,E/f@%fo"]

receipt date:

Diractors Edward T Mazhani M Ah{TUNS) MBIOP, David A Young B A

MBIDP Archy SA)British). A

ol wath Kewvin M

ot, Durban. VAT reg ® COBT 1380 1112



Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Bolswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 15/08/07 by: hand
to: G Viug
project: BIDP Contract Review Committee file: (AOkp)02

no. drawing
off no. revision title size type

Attached are the following forms:
Certificate for payment (sample)
Domestic sub-contract

,a{rchitect signature: received by: receipt date:

1‘/8{2

Eissued tor: other

Briish) A iated with Kevin Macgarry, Durban VAT reg #CO067 1380 1112

Cémctors Edward T Mazhani M Ach(TUNS) MBIDP, David A Young B Asch(Natal) MBIDP




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 15/08/07 by: hand_Pe=Y
to: M Yates
project: BIDP Contract Review Committee file: (AOkp)02

no. drawing
off no. revision title size type

Attached are the following forms:
Centificate for payment (sample)
Certificate of Practical Completion
Certificate of Making Good Defects
Domestic sub-contract

grchi!ect signature: received by: receipt date:

issued tor: other

Diractors Edwasd T Mazhani MArch(TUNS) MBIDP, David A Young B AschiNatal) MEIDP (Briish). A nth Kevn Macgamy. Dusban VAT registration # COS7 1380 1112




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 15/08/07 by: baad (St
to: M Mogomela
project: BIDP Contract Review Committee file: (AOkp)02
no. drawing
off no. revision title size  type

Attached are the following forms:
Certificate for payment (sample)
Certificate of Practical Completion
Certificate of Making Good Defects
Domestic sub-contract

1.

hitect signature: received by: receipt date:

issued tor: other

Directors Edward T Mazhani M Asch{TUNS) MBIDF, David A Young B Arch(Natal) MBIDP

;! with Kewin e Dusban. VAT registration # COST 1380 1112



Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

Attached are the following forms:

=
date: 15/08/07 by: hane t
to: A Hakim
project: BIDP Contract Review Committee file: (AOkp)02
no. drawing
off no. revision title size  type

Certificate for payment (sample)
Certificate of Practical Completion
Certificate of Making Good Defects

Domestic sub-contract
s
%rchitect signature: received by: receipt date:
issued tor: other
Disectors Edward T Mazhani MArch(TUNS) MBIDP, Disid A Young B MEIDP A

with Kavin s Durban. VAT # COBT 1380 1112



Young Architects (Pty) Ltd

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

copy issue

by-bang 2V

Directors Edward T Mazhani MAch{TUNS) MBIDP, David A Young B {Matal) MBIDP

date: 15/08/07
to: T Allen
project: BIDP Contract Review Committee file: (AOkp)02
no. drawing
off no. revision title size type
Attached are the following forms:

Certificate for payment (sample)
Certificate of Practical Completion
Certificate of Making Good Defects
Domestic sub-contract

rchitect signature: received by: receipt date:

issued tor: other

l with Kavin . Aschitedt, Dushan VAT registration # CO67 1380 1112




Young Architects (Pty) Ltd copy issue

Box 1049, Gaborone, Botswana

Email: dya@botsnet.bw by agreement only
Website URI: www.bidp.bw/ya/

Phone and fax: (+267) 397 1181

date: 15/08/07 by: hand- pest
to: U Soderstrom
project: BIDP Contract Review Committee file: (AOkp)02
no. drawing
off no. revision title size type

Attached are the following forms:
Certificate for payment (sample)
Certificate of Practical Completion
Certificate of Making Good Defects
Domestic sub-contract

,Jrchilecl signature: received by: receipt date:

issued tor: other

Directors Edward T Mazhani MAChTUNS) MBIDP, David A Young BA MBIDP h{ A wath Heramn M ' Durban. VAT mg # CO8T 1380 1112




TURNKEY CONTRACTING UNDER
THE FIDIC SILVER BOOK:
WHAT DO OWNERS WANT?
WHAT DO THEY GET?

A paper presented to a meeting
of the Society of Construction Law
in London on 2nd April 2007

Jonathan Hosie

August 2007

D83

www.scl.org.uk



TURNKEY CONTRACTING UNDER
THE FIDIC SILVER BOOK:
WHAT DO OWNERS WANT?
WHAT DO THEY GET?

Jonathan Hosie

Introduction’

This paper concerns turnkey contracting and asks the questions “What do
owners want? What do they get? The analysis is given a contractual setting
by reference to the FIDIC (International Federation of Consulting Engineers)
Conditions qf Contract for EPC Turnkey Projects, otherwise known as the
Silver Book.” Reference was also made to the ICC (International Chamber of
Commerce) Model Contract (2003) when this paper was first planned, though
the ICC’s new Model Contract for Major Projects has not yet (August 2007)
been published.’

The FIDIC Silver Book was produced in 1999, in response (o a perceived need
for a form of contract “where certainty of final price, and often of completion
date. are of extreme importance’’ Tts publishers also recognised that tarnkey
projects are popular in project financed deals, where lenders require greater
certainty about a project’s final costs than is allowed for under contracts that
reflect the traditional allocation of risks, such as FIDIC’s Red and Yellow
Books.”

The introductory notes to the Silver Book further recognised the practice that
prevailed prior to its publication, namely for parties to take the pre-1999
versions of the FIDIC Red or Yellow Books and alter these in order to transfer
significant additional risks to the contractor, in an attempt to obtain a higher
level of assurance as to outturn cost, quality and time.

| The views expressed in this paper are personal to the author and are not intended to be

imputed to Maycer, Brown, Rowe & Maw LLP or to any client of that firm.

FIDIC 1999 suite of standard forms (eg Conditions of Comract for Construction {new

Red Book), Conditions of Contract for Plant and Design-Build (Yellow Book),

Conditions of Contract for EPC Turnkey Projects (Silver Book)), obtainable via

www.fidic.ore. Dircct quotations from the FIDIC Silver Book in this paper, as from all

standard forms, retain the formatting of the original.

3 The ICC Model Contract for the Turnkey Suppiy of an Industrial Plant was first
published in 2003 (ICC Publication 653, obtainable from www.icchooks.com). The
ICCs Task Foree on tumkey transactions, under the Commission on Commercial Law
and Practice {CLP), has drafted the FCC Model Turnkey Contract for Major Prajects
{due [or publication later in 2007}, designed to be more suitable [or farge civil works or
for contracts for the supply of plant, where the contractor undertakes fo supply a
complete facility.

4  Inwoductory note to First Edition of FIDIC Silver Book (see note 2).

5 Seenole2.

[3¥]



This paper looks at some aspects of turnkey contracting at the macro level and,
in terms of specific features of the FIDIC Silver Book, at certain issues at the
micro level. The thesis developed is that owners do not get the turnkey
solution they want. This is primarily because a turnkey solution is not as
simple as it sounds, due to the inevitable complexities of large projects and the
decreased risk appetite of contractors in the global projects arena. There is a
shortfall between expectation and actuality in many of the FIDIC provisions,
which means that the appearance of risk transfer to the contractor is not as
complete as might be suggested by FIDIC using “Turnkey’ to describe the
Silver Book.

Turnkey contracting

The idea behind the turnkey approach, putting it crudely, is for the contractor
to be given the job (o engineer, procure and construct the required works and
then, once ready for operations, to hand over the keys to the owner so that it
may operate the facility. Turnkey. in principle, means a contract whereby the
contractor provides whatever is necessary for a certain purpose.

Turnkey contracting is sometimes also referred to as ‘Lump Sum Turnkey” or
‘LSTK’, emphasising the intended bargain of the parties, with responsibilities
allocated to the contractor to deliver the project on time and to a required
performance level, in return for payment of a fixed price. A lump sum turnkey
price will include contingency allowances to hedge against the risk of things
costing more or taking longer to deliver. Owners expect to pay a premium for
a turnkey contract.

Another acronym seen frequently in this context is EPC: ‘Engineer, Procure
and Construct”. Thus, an EPC contractor is responsible for the engineering
design of the works, its procurement and subsequent construction.” Indeed,
the Silver Book’s full title is ‘Conditions of Contract for EPC Turnkey
Projects’. Thus it uses the terms EPC and turnkey interchangeably, meaning
the same thing.

A feature of the turnkey approach to contracting, including revenue-generating
facilities, is the requirement for the contractor to prove the reliability and
performance of the plant and equipment. Thus particular prominence is given
in the drafting of turnkey contracts to the testing, commissioning and handover
of the works and how this 15 1o be undertaken. Such approaches are common
in process engineering projects, where the output may be energy generation,
water treatment, petrochemicals or natural resource processing (miningj. [tis
of critical importance in such projects not only for the project to be delivered
within time and cost constraints but also to be delivered so that it is capable of
meeting its designed production and output fevels.

6  However, il is increasingly commeon for lumkey contracting 10 be based on, or involve,
an initial cost reimbursable or target cost element, See also notes 7 and 12,

7 The acronym ‘EPCM’ is also encountered frequently on international projects, bat this is
very different from EPC. EPCM is a services-only contract, under which the contractor
performs engineering. procurement and construclion management services.
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Performance of the asset is particularly key in those turnkey projects which are
funded through project financing, where the lenders™ security depends largely
on the ability of the completed facility to operate and generate revenue,
whether power, chemicals, processed metals or road toll revenue. This
prominence is reflected in the General Conditions of the FIDIC Silver Book:
the *Time for Completion’ of the works includes not simply completing the
works so that the owner can take them over, but also ‘achieving the passing of
the Tests on Completion’ *

Against this background, we can start to ask (and suggest some answers to the
question): ‘“What do owners want?’

Projects have a large number of moving parts

A point worth stressing at the outset is perhaps obvious, but nonetheless
important. This is the fact that a urnkey contract will be but one part of the
contractual framework and one component of the risk management
arrangements used on any large project. Thus, the extent (o which risk is
allocated to the contractor under turnkey arrangements will depend upon a
range of other factors, including the availability and strengths of guarantees
from the project’s sponsors. Where a sponsor will not provide any, or only a
limited form of, completion guarantee to lenders, this obviously increases the
need to allocate completion risk away from the sponsor. In these
circumstances, the obvious candidate for the risk, given that it will be in the
best position to manage it, will be the tumkey contractor. The turnkey
contract is the means by which the risk is allocated.

A linked point is that projects commonly require a range of skills and products
which are not always available from a single turnkey contractor. By way of
example, large petrochemical projects may have a series of turnkey contracts
for various technologies represented by different process units, plus an
infrastructure or utilities turnkey contract. Each process unit will be
engineered, procured and constructed by a different tumkey contractor,
working alongside each other, albeit within the site locations or ‘battery limits’
of their respective process plants.”

The key risk in any construction project is completion risk — that the works
may not be completed:

—

Within the agreed lump sum price; or

(]

Within the agreed time scale programme: or

)

To the required performance quality.

8  Clause 8.2 of the FIDIC Silver Book (see note 2).

9 For the UUS$5bn SABIC petrochemical project in Saudi Arabia, lumkey contracls wee
entered into for various plants forming the project, including Technip for the olefins
plant; Toyo for the glycol cthylenc plant; Aker Kvacrner and Sinopec for the
polyethylene and polypropylene plants: and Foster Wheeler the project management,
plus utilities and offsites.
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In a turnkey arrangement, it is the contractor who has responsibility for and
control over (at least in theory) each of these elements of completion risk.
However, even at this fairly fundamental level, difficulties can be encountered
depending upon the sources of information that make up the design for certain
plants which may threaten the intended tumkey product the owner is
procuring.

The idea that turnkey contracting provides the owner (and its lenders) with
single-point responsibility is attractive, because it suggests that costly disputes
and recourse difficulties when something goes wrong will not be increased by
arguments within the supply chain as to who may be at fault. However, and as
noted above, large projects will frequently involve a number of turnkey
contractors undertaking different parts of the overall project, each according to
its own specialist skills.

Further potential for interface clashes (and additional erosion of the single-
point responsibility quality that owners expect from a turnkey solution) arises
where a plant contains one party’s proprietary technology but is otherwise
delivered by another contractor. In these circumstances the so-called
‘turnkey’ contractor will not necessarily be willing to provide the full wrap in
terms of assuring the outturn performance of the plant. This can be seen
particularly in the petrochemical sector, where process units often involve the
use of technology owned and licensed by third parties. If the third party
company which owns the technology licence is not the same company that
undertakes the works under turmkey terms, there is an obvious difficulty in
obtaining a single-point responsibility wrap under one contract from one EPC
contractor.’

Impact of an over-heated market

Another factor that militates against some of the perceived advantages of
turnkey contracting is that of market pressure. At the time of delivering this
paper, it is probably no exaggeration to state that the global comstruction
economy is overheating. Demand for construction goods and services is high,
driven particularly by the industrialised growth of large economies in both the
People’s Republic of China and in India.

This demand (and the high price of crude oil) is also driving the further
exploitation of raw materials and processed goods. Thus, the mining sector
has. over the last 18 months, enjoyed a significant resurgence, which has led to
a large number of new and old reserves being developed.  Equally,
petrochemical companies have seen a series of mega-projects in areas close 1o
feed stock supplies in the Middle East, as global construction activity drives
the demand for products such as polyethylene, polypropylene and other
processed carbon derivatives.'’

10 The tumkey conteactor may well seek o carve out from its liability problems ansing due
to technology performance, or 1o cap its lability by reference to the recourse available
from the technology provider.

11 Plastics & Rubber Weekly (3rd February 2007 and 22nd May 2007 — see www.prw.com
— reported that Nova Innovene will de-botleneck all its expandable polystyrene (EPS)
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These market pressures are having a big impact on the risk appetite of the
tumkey contracting market {as well as on prices and programmes, as the entire
supply chain feels the strain of excess demand). In particular, the decreased
appetite for risk amongst contractors means that it is no longer a feasible
procurement strategy to transfer all completion and other risks to the turnkey
contractor. Different sorts of deals are being engineered, notably ones where
contractors are engaged effectively on a two-stage basis, the first stage being a
reimbursable Front End Engineering Design (‘FEED’) contract. During this
stage, the contractor undertakes its design, obtains firm vendor quotations,
maybe even places orders for certain long lead equipment and generally firms
up on the scope of supply. When the contractor can be sufficiently certain as
to the scope of design and expected outturn cost and date for completion, such
matters may then become fixed as the contract is ‘converted’ into an LSTK or
turnkey arrangement."

Such arrangements may be engineered through a single contract, containing a
mechanism to convert the contract from a reimbursable to a fixed LSTK basis.
Alternatively, owners and their preferred contractors may enter into a separate
FEED contract which, once completed, can form the basis of the parties
entering full EPC terms. However, in the latter case owners will seek to find
some enforceable mechanism to help ensure that the contractor will enter into
the LSTK arrangement (with all its attendant risks). Otherwise the owner’s
preferred contractor may seek 10 re-negotiate underlying terms and conditions
under the full EPC contract to reduce its overall risk.

A scoresheet for the FIDIC Silver Book

Against the background of all these issues, it may be instructive to see how the
FIDIC Silver Book Conditions deal with such matters. As a general rule,
FIDIC discourages amendments to 1S forms. However, market practice (for
better or for worse) is to amend these documents to cater for issues which
commonly arise in practice: and, of course, to take account of the particular
features of each project.

Rather than reviewing the entire provisions of the FIDIC Silver Book, this
paper concentrates on a number of key areas. First to be considered is how
unforeseen ground conditions are dealt with. The second i1s how design
liability risks are addressed. Also reviewed are the arrangements for testing,
completion and taking over of the plant. The analysis concludes by
considering force majeure, limitations on liability and extension of time
provisions.

This review establishes that there is probably a shortfall between expectation
and actuality when the FIDIC Silver Book is used: risk is not fully transferred
to the contractor (absent further amendment to the contract conditions).

production units in Europe o boost oulpul, and will increase its production capacity.
Demand for this product is expanding, driven by the buoyant construction market.

12 Fora morc in-depth Jook at such procurcment stralogics, see Philip Loots and Nick
Henchie, “Worlds Apart: EPC and EPCM Contracts: Risk Lssues and Aflocation’. [2007]
ICLR 252.
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Overall, this bears out the proposition that owners who opt for the tumnkey
approach using the FIDIC Silver Book do not get what they want.

Unforeseen ground conditions'”

The approach taken by standard forms of engineering contract to unforeseen
ground conditions has, traditionally, been to adopt a test of foreseeability.
Thus, clause 12 of the ICE Conditions provides:

‘If during the carrying out of the Works the Contractor encounters
physical conditions (other than weather conditions or conditions due to
weather conditions) or artificial obstructions which conditions or
obstructions could not, in his opinion, reasonably have been foreseen by
an experienced contract, the Contractor shall as early as practicable give
written notice thereof to the Employer’s Representative.’ et

The FIDIC forms were originally based on the ICE Conditions of Contract.”
Thus it is not surprising that under the FIDIC Red and Yellow Books this
traditional foreseeability test is applied. Clause 4.10 of those FIDIC forms
requires the employer to have made available all relevant data in his
possession on sub-surface conditions. not later than 28 days prior to the
submission of the tender. Clause 4.11(b) then provides that the contractor is
deemed to have based the contract amount on such data. The owner warrants
the accuracy of the information he has provided and the contractor is only
responsible for interpreting the data. Further, under the FIDIC Red and
Yellow Books the contractor is deemed to have obtained all necessary
information as to risks which may influence or effect his tender for the works.
He is also deemed to have inspected and examined the site and other available
information. However, these deeming provisions are limited to the extent that
the investigation by the contractor is practicable, taking into account cost and
tme.

On the allocation of risk for unforeseen ground conditions, the FIDIC Red and
Yellow Books thus adopt the ICE clause 12 approach: the owner carries the
risk of physical conditions which could not have reasonably been foreseen by
an experienced contractor at the date of tender.

The FIDIC Silver Book, in keeping with its turnkey approach to nisk
allocation, takes this one important step further. Whilst the owner provides
information to tendering contractors, it is the contractor who is responsible for
verifying, as well as interpreting, that data. There is no warranty by the owner
as to the sufficiency or completeness of the information provided. Under the
Silver Book, the risk of adverse ground conditions is intended to be allocated

13 See also Julian Bailey. “Whai Lies Beneath: Site Conditions and Contract Risk’, Society
of Construction Law Paper 137 (May 2007).

14 Institution of Civil Engincers, ICE Conditions of Contract 7th ed (1CE7), Design and
Construct version, London. ICE/ Thomas Telford (2001)

15 Indeed. editions of FIDIC forms have followed the lead of newer editions of the ICE

forms and vice versa. As Edward Corbett notes in the introduction to his book, FIDIC

4th: A Practical Legal Guide, London, Swect & Maxwell (1991), the drafting of the

FIDIC Red Book 4th edition was heavily influenced by the ICE 5th edition, after which

the ICE s own 6th edition adopted some of the innovations inteduced by the FIDIC 4th.
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to the contractor. Clause 4.12(c) provides a catch-all statement to the effect
that the contractor accepts responsibility for having foreseen all difficulties
and costs, even those not actually foreseeable:

‘The Contract Price shall not be adjusted to take account of any
unforeseen difficulties or costs.”

It will not be surprising to learn that, in practice, the provisions of the Silver
Book are commonly subject to heavy negotiation between the parties. This is
particularly so in the current global construction market, where contractors’
appetite for risk is much reduced by the sheer volume of work opportunities
available. At this point the expectation of owners that they will receive
turnkey assurance starts to dissipate. In relation to unforeseen ground
conditions. this may occur in a variety of ways:

5 One device is simply to revert to the more traditional test of
foreseeability so that the risk of the unforeseeable remains with the
owner.

o Another is for the risk to be taken by the contractor, but only after it has
had ample opportunity to satisfy itself as to risks, contingencies and
other circumstances concerning the site conditons. This would be
commonly undertaken during the FEED stage, where testing is
undertaken on a reimbursable basis (ie paid for by the owner), so that the
contractor can take an informed view as to the likelihood of there being
adverse ground conditions.

o A further variant on this is to take the existence of ground condition
reports and all the surveys and to use these to extrapolate assumed
conditions. If variances are found in practice from the assumed
conditions which affect time or cost, their impact is allocated back to the
owner, rather than transferred to the contractor.

Thus and in a number of ways, the global projects market finds ways around
the standard form risk allocation represented by the FIDIC Silver Book
conditions. Such approaches tend to ameliorate the rigidity of the tumkey
solution: a number of risks remain with the owner.

Design liability

In the same way that unforeseen ground conditions may impact the certainty
as to outturn of the contract price and time for completion, the issue of design
liability can play a major role in determining the extent to which the turnkey
solution is deliverable.

Again, and as noted in the introduction to this paper, turnkey arrangements
necessarily suggest that the contractor is required to take full responsibility for
the entirety of the design of the works. This will often be a point of
contention, particularly where initial design work has been undertaken on
behalf of the owner, such designs being provided to the contractor during the
tender stage with the requirement that it is to take on full responsibility for
design.



Numerous disputes arise in practice where there are chianges in the design of
the works following award of the coniract. Such variations in design wiil be
argued to give rise to relief for the contractor i wenns of fime and meoey
entitlement. The counter-arsunient o s in the case of changes in desigas is
1o characterise the change as sinply design dexelopment. which does not serve
o increase the contractor’s entitloment to wme o money. It may be
instructive 1 comsider clause 3.1 of the FIDIC Silver Book, which addresses
sencral design obhgabons:

‘“The Contractor shall be deemed to have seruunised. prior to the Base
Date, the Emplover's Reguircmments dincluding design criteria and
caleulations, if any). The Contractor shall be responsible for the design
of the Works and for the accuracy for such Emplover's Regquirements
tincluding design criterta and calculationsi. except as stated below ”

Having established this deemed universe where the contractor hag serutipised
the owner's designs :_?rcaumahly to verity and satsty aselfl although this s
not staied explicilly}.“ the Silver Book pushes home the point further, elanse

5.1 going on:

“The Emplover shalt not be responsible for any ermor. inaccuracy of
omission of any kind in the Emplover' s Requirements as origmally
mcluded in the Contract and shall not be deemed (o have gven any
represemation of accuracy or completeness of any data or informauon.
except as staed below.  Any data or information recelved by the
Contractor, from the Employer or otherwise. shall not relieve the
Contractor from hiv respomsibility for the design and execution of ihe
Works.'

The rest of the same clause thenp goes on o carve out from those matters for
which the conteactor is responsible a number of matters for which the owner
retains responsibility: but the list is very limited in scope. Hence the approach
of the FIDIC Silver Book is for the EPC/iurnkey contractor to create a single
desien liability wrap around the project. the contractor being responsible for
hoth the integration of the design and the construction of the works,

[owever. in practice this risk allocazion is frequently chunped. Depending on
the market, the change may increase the sk to the conractor: or merease the
extent of the carve-out in respect of Liahility for which the contractor 15 not
liable, thereby decreasing the contractor’s risk.  Conversely. there may be
other provisions in the contract. ~uch as motes on drawings or process
diagrams forming part of the employer's requirements. tha indicare that the
design has not vet been fixed and remains to be continmed. say by the
aquipment vendors.

Owners may ~eek to nighten up and improve on such provisions by using
devices seen clsewhere in the FIDIC Silver Book {as well as n the ICE

16 In Comeperaiive bistrance Sectet v Hoary Boos iSeodandy Lid 202 EWHC 1270
(TCCHL $1Cun LR 164 19 Coast LY 109, Tudyge Richard Seymour QC beld gl an
ahbigadom for a contracton o ‘cormplote’ the design provided by an ownor peeessanity
mported 1 duty for e conrtractor iunder the JOTSU contractor design suppleient form
by bse Eetsonable cave W verdly the adequaey of that design.
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forms), namely further deeming provisions. Thus, clauses that deal with the
sufficiency of the contract price and all of the risks, contingencies and other
factors that the contract is deemed to make allowance for, help ensure that the
owner has an LSTK assurance from the contractor. The FIDIC Silver Book
scores well in this aim.

Of course. it is a matter for negotiation on each project exactly how complete
a design liability wrap can be achieved. In a particularly soft market where
contractors and equipment vendors are in short supply and high demand,
owners will face substantial resistance to their attempts to achieve the full
wrap. Equally, such risk transfer may be agreed. provided the financial risk
contingency for the obligation is sufficiently generous to persuade the
contractor to do so.

At the macro level on large projects, one also sees that the contract structure
adopted for delivery of the project also militates against the turnkey assurance.
This is because, as previously noted, large projects will frequently be
delivered by a number of different EPC/turnkey contractors. That creates
interface issues, which means it is just not possible to have one EPC/turnkey
contractor giving a single-point responsibility risk assurance wrap for the
entire project.

Handover, testing and commissioning

If one starts from the proposition that owners want an LSTK product, then that
assumes that the owner allocates to the contractor control of the works up to
the point at which the contractor hands over the keys. Is this realistic on
projects for which the FIDIC Silver Book is adopted?

In many cases, the owner does not want to wait to take over the plant (in the
sense of having control) only after the plant is tested, commissioned,
performance-tested and ready for start-up. Often the owner will in fact be an
experienced operator of the plant. It will therefore want its own people
operating the plant as soon as it is able. In the energy sector, it will want to
start selling electricity as soon as it is being generated following
commissioning, but often prior to performance testing. In the petrochemical
sector, owners will want this level of control at the point at which
hydrocarbons are introduced into the various systems making up a plant. For
mining projects, the same applies in relation to the start-up and commissioning
activities where ore enters the processing plant to be treated. Whether it is the
generation of electric current or the introduction of the hydrocarbons or ore
into the processing system, at this point the plant will simply be at the stage of
testing and commissioning. The project will not yet have reached final
completion and passed its performance tests.

How does the FIDIC Silver Book address the issue? The short answer is that
it does not. The Silver Book simply moves through the stages whereby the
plant is first engineered or designed (clause 5, Design), to how it is to be
constructed (clause 7, Plant, Materiuls and Workmanship, and clause 8,
Commencement, Delays and Suspension). then on to what would normally be
mechanical completion (clause 9, Tests on Completion). Tt then deals with the

9



process of handover to the owner (clause 10, Emplover’s Taking Over).
Following this, it provides an option for further testing (clause 12, Tests after
Completion).

The FIDIC Silver Book does not deal explicitly with the issue commonly
encountered on many large projects: the need for provisions to reflect the pre-
completion control required by the owner. The testing and commissioning of
plant is always a risky enterprise: vessels and pipework are pressurised and
‘hot’ testing may be implemented. This is an important issue, because control
brings with it responsibility and risk. This has contractual implications (eg
possible triggering of warranty or defects lability provisions), as well as
impacting on insurance coverage (signalling, potentially, the end of the
contractor's All-Risk cover and the commencement of the Operational or
Business Interruption cover). This is another area where it is suggested that
owners do not get what they want (in the absence of amended provisions to
deal with the issue).

Clause 17 (Risk and Responsibility) and clause 18 (Insurance) will also need
careful review and likely revision in this regard. It is worth mentioning that
clause 30 of MF/1 (Use before taking-over)'’ recognises the possibility of
early owner use of the works for commercial operation. This applies where,
due to default of the contractor. issue of a taking-over certificate has been
delayed by over one month but is subject to the works being ‘reasonably
capable of being used.”’

In practice, the FIDIC Silver Book terms will often be subject to amendment
to allow the owner's team to have conirol and commercial operation (but not
responsibility), by providing expressly for such an apparent dichotomy. There
will also be a need to provide some protection for the contractor. Balancing of
interests can be achieved by allowing the contractor to disclaim liability where
the owner's team fail to act in accordance with the contractor’s reasonable
instructions.

Force majeure

If turnkey means the allocation of risk to the contractor, then clause 19 of the
FIDIC Silver Book (Force majeure) leaves the door open for that risk to
migrate back to the owner. Indeed, in a sense, much of this risk never leaves
the owner.

The impact of the risk of a ferce majeure occurrence receives a similar
treatment across all FIDIC forms: both the time and cost impacts of such an
event are allocated to the owner.”™ T am not aware of any other standard form

17  Institution of Mcchanical Engincers/Institution of Engincering and Technology, Model
form of General Conditions of Comtract (MF/1), 2000 Edition { Revision 4); obtainable
via www.theiel.org/publishing/.

18 The treatment of force majeure is slightly different under FIDIC short form and dredging
contracts. in that thesc crroncously fail to provide that a force majeure cvent releascs the
affected party from its obligations under the contract. For further details, see the
author’s paper presented to the FIDIC International Users Conference {London, 11th-
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of construction contract that adopts this approach, other than the UK's
Engincering and Construction Contract totherwise known as the NECHY
Viost other standard form contracts allocate the time risk of the force majeure
cvent 1o the owner, but leave the cost impact as poutral. Not s0 with FIDIC.
even under the Sifver Book.

The other point is that the FIDIC Stlver Book's definition of what constitu{es
force majeure is wider than one pught have expected. gven the supposed
turnkey qualities of this form. Whilst under clavse 19.1 force majeure has o
be “an exceptional event or circumstance’. all thai is also requured is that 118
bevond the reasonable control of the party and could pot have been reasonably
provided for before entering the contract. of having arisen. have been
reasonably avoided or vvercome. and s not subsrangially attributable to the
other party.

I is. of course. possible to draft force mujenre clauses more tightly than this.
As frequently seen on non-recourse financed projects, tighter definition of the
risk can be achieved by providing a Hst of what is not force majenre. Froman
owner's perspective. it may pot get its suppesed turkey solution uniess the
Silver Book s standard provisions are ammended.

Limitations of liability

The turnkey credentials of the FIDIC Sitver Book are further undernuned by
the provisions of clause 17.6 (Limitation of liabilini. This i» 1n wo parts.
The first part consists of a mutuad waiver and refease by cach party in favour
of the other in respect of liahility for any indirect or conseguential loss. subject
1o exceptions.  Those exceptions relate W the owner's obligation to pay the
contractor any loss of profit or other loss sustained, where the contractor is
entitled 1o tenninate the contract due to the owner's default. A further
exception relates to the indemnities provided by the contructor in favour of the
owner in respect of loss or damage 1o people or property not attributable to
anv act or omission o6 the pant of the owocr. These two categortes of
exception are therefore imited in scope.

Of conrse. on lurge projects with revenue generating facilines, the indirect
losses have the potenfial o be sery great indeed. Howeser, the wholesale
exelusion of such losses from those recoverable agamnst the contractor
sndderlines the lack of realistic assurance obtained by owners when engaging
contractors Lo undertake works under the FIDIC Sidver Book tumkey
conditions.

The second part of clause 17.6 provides o financial cap on Hability. Again.
there are o nuinber of stated exclusions to this (eertain 1ypes of loss. which are.
in effect. carved out of the capy, but the default position under the FIDIC

124 Decamber 20061 A revised version of this paper is available from
www, maverbrow prowemaw comfdondon/prichce,

19 gastitution of Civil Engineors, Eagineering und Constract ivn Contract/The Now
Engiscermy Conracr INECTHL London, 1€ Thows Telford (20835 obtuinable vig
W W TICUCUIIFIC L OO,



Silver Book is that the total liability of the contractor shall not exceed the
contract price.

Of course, having excluded liability for indirect or consequential losses, it
might indeed be difficult for any contractor to perform so badly such that the
recoverable loss would exceed the contract price. Such direct Joss would
presumably involve the cost of repairs or replacement of works. Such loss
may also be incurred through the imposition of delay damages.

Furthermore, in the current market, it is rare for conftractors fo agree anything
approaching 100% of the contract price when negotiating caps on liability.
particularly on the mega-projects where the contract price is in multiple
hundreds of millions of dollars or in the multi-billion range. Contractors will
simply not risk their balance sheet. Each case, of course, turns on its own
facts and much will depend upon the contract price and the overall risk profile.
That said, owners may start off suggesting a cap at less than 50% of the
contract price, only to find themselves engaged in a downward trajectory as
the contractor uses its market power to reduce its potential exposure.

Extensions of time

The FIDIC Silver Book adopts the term ‘Time for Completion’, allowing the
flexibility to apply this to a series of milestones. These can include passing of
the tests on completion or other significant milestones during the course of the
project.

In common with other standard form construction contracts, the Silver Book
contains a mechanism for extending this Time for Completion, found in clause
§.4. The events giving rise to an entitlement to an extension of time include
the issue of formal variations and any other delay or act of preventon
attributable to the owner. The latter is a useful catch-all, helping counter
arguments that any such act of prevention by the owner might otherwise put
time at Iarge.‘m Nevertheless, a breach of this provision creates a potential
oateway for increased time (and subsequent cost) claims.

in addition, and rather unhelpfully, the other event giving rise to potential
extension entitlement is defined in clause 8.4(b) as:

‘a cause of delay giving an entitlement to extension of time under a Sub-
Clause of these Conditions ...~

One therefore has to search the rest of the Silver Book to find those sub-
clauses which confer on the contractor an entitlement to an extension of time.
One example is sub-clause 4.24 (Fossils). If any fossils, coins or articles of
value or antiquity, structures or other remains or items of geological or
archaeological interest are found on the site and if the contractor suffers delay,
it is to give notice to the owner and is entitled to an extension of time for any
-delay “if completion is or will be delayed ... . This is the same formula as in

20 Assuming, for this purpose, that the governing law of the contract is one that recognises
such a concept: not all legal systems do.



clanse %.4 and involves, potentially, a prospective assessment as to the mmpact
of the event upen the Time for Completon.

Tt is perhaps surprising that, under the Siver Book, the extension of tme
nrovisions do not expressiy requure the contractor o take steps o avoud or
mitigare the cause o delay, nor do they seck {0 mahe entitlement 1o any such
extension conditional upon (akmg such steps.” Owners secking a turnhey
olution are likely 1o want the extension of 1N provisions under the FIDIC
Silver Book 1o be strengthened considerably and clarified to gather in all those
conditions which might give rise to an entitlement. Such clanity would allow
the events to be more closely managed and delays 10 be avoided. or at least
nntigated,

As to how progress and, indeed. extensions of Ume may be measured. the
FIDIC Silver Book contains provisions requiring the contractor to submit a
proeramme and o revise this:

‘whenever the previous programme i inconsistent with actual progress
or with the Contractor’s obligations’.™

This. of course. creates potential confusion, s the progranune may be apdated
for actual progress which represents a position of defaull (duc 10 culpable
delay on the part of the contractor;.  This makes it difficult 1o assess the
smpact on the Time for Completion. which may not have changed 1f there had
been no events giving rise 10 an entitlemen o extend. This s another area
where care needs to be taken in the operation of the contract. Amendments (0
the Silver Book may be appropriate.

Of course, such extension of time provisions are nccessary inorder (o provide
the contractor with reltef against its potential Tiability for Higquidated damages.
£ 4t fails to complete the works by the Time for Completion.  However. and
equally. the reality is that if there are changes i design which, arguably. o
bevond desien development and constitate o formal vartation. or if there are
acts or cmissions on the pait of the emplover which delay, impede or prevent
the conmactor from mainaining progress and achieving the Time for
Completion (or 10 the extent that the contractor can demonstrate that such
completion "will be delayed’, as above), then the supposed certainly of the
turnhey solution is again rendered more itlusory than real.

Such practical difficulties are frequently compounded on large projects. where
there may be a number of separate EPC/Aurmkey contractors engaged by the
owner. undertakine different parts of the project. The possibility that one LLPC
contractor may cause {allegedly or otherwise) delay 1o another i% a potent sk,
In praciice. owners will engage one Cconiractor [ oversee and project manage
all project activitics. from engineening  and  procurement through 1o
construction nanagement.  Whilst that contractor will not underaniie the

21 The exceplion i inthe vase of force mjesre. The delinon i clause 191 o the FIDIC
Silver Book (see note 23 requires that the avent. as el as being “exceptional . must be
sorncthing which the pany aftected could ot regsonahly Tneve peevaded against, or once
faving arisen. is net something which could reasonably luve been avoided or overcome.

27 Clawse 8.3 iseenol: 2L
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performance of the various EPC/turmkey contractors engaged on the project. It
will commonly be incentivised to ensure tight conirol and monitoring of thelr
activities.  This provides a system whereby the project can be managed
effectively so that the owner has some assurance diat the project will complete
within its tme. cost and pedfonnance targets.  Prequently the project
management role is also given to the same contractor who nndetakes the
infrastructure FPC contract for the works.  This s becanse that same
contractor has most dircet physical and technical interface with cach of the
separate EPChurnkey connactors.  As noted earbicr. large projects have a
number of moving parts, when viewed as a senies of contracts.

Conclusions

Thi~ paper did not set out to be critival of the FIDIC Silver Book. in the sense
of producing gratwitous complaints. i is casy for lawyers o Crifictse any
standard fonn. equally any form of bespoke construction contract. 1t is nght
100 (0 recogmise that, in many respects, the Silver Book does what it says on
the tin: the provisions dealing with unforeseen  ground condifions,
responsibility for the owner’s design and the provisions as the sufficiency of
the coniract price are «ll good devices. They help assure the Silver Book as a
true trnkey contract.  Hlowever, there wre undoubtedly a number of areas
where the turmkey qualities of the form can he improved by righter drufting.
This mav be something FIDIC wishes to take on board n its next ediion of
the Sifver Book.

The other major factor militating against the FIDIC Silver Book achieving
urnkey credentials for owners™ projects is the size, shape and structure of the
srojects on which it Is used. These factors camnor be attributed te FIDIC,
though a clearer recognition of their inspact by both cwners and contractors
tand their respective advisers) can valy help improve the eventuad guality of
rhe contractual and management arrangements vstablished for such projects.

Jonathan Heosie i< a partner in the Construction & Enginecring Group of
mnternationad law fim Maver, Brown. Rowe & Maw LLP, London,

© Jonathan [Hosie and the Seciery of Construction Law 2607

The views expressed by the author tn this paper are his alone. and do not mecessarify
represent the views of the Sociery of Construction Law or the editor, neither of whaom
cemn aceeps any Habiliny in respect of any usce o whick this paper oF amy IRFGFRRGITIN
in i may he pui. whether arising through negligence or otherwise.
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NEC3:
CONSTRUCTION CONTRACT
OF THE FUTURE?

Nicholas Gould

Introduction

The New Engineering Contract (NEC}' was first published in March 1993.
Rather than building on existing standard forms, the NEC adopted a new
simple and direct drafting approach, focusing on strong project management

principles.

At this time Sir Michael Latham was carrying out his review of procurement
in the UK construction industry for Government. In his final report,
Constructing the Team, he recommended that the NEC - lightly amended -
should become the national standard in not just the private but also the public
sector.. Pantly as a result, and to allow some general tidying up of the
drafting, the NEC was re-branded as the ‘Engineering and Construction
Contract’” and its second edition issued in November 1995. The publisher was
in effect attempting to make it clear that the contract was equally applicable to
the wider construction industry, rather than just the engineering sector.

NEC2 was clearly well received by many sectors of the construction and
engineering industry. It has its critics, but NEC2 has been used by many of
the utility bodies in the UK, in particular the water industry. and has also been
adopted for a large number of substantial projects. For example, the contract
for the Channel Tunnel Rail Link was based upon NEC2, as was the national
procurement project by the National Grid (Transco). NEC2 is be:ng used by
the English National Health Service for its ProCure2l projects.” The British
Airports Authority has used it for all of its work, most notably adapting it for
use for the new £3bn investment in Terminal 5 at Heathrow. Internationally.
NEC has apparently been widely used in South Africa;’ and in other countries
in the transport, energy, process and mining sectors.

1 NEC centracts arc publishcd in London by the Institution of Civil Engincers (Thomas

Teiford L1d); they are also obtainable via www.peccontract.com. The direct quotations

from NEC3 in this paper preserve the [ormatting — capital letters. italicisation elc — as in

the published original: but terms specific to NEC3, like Compensation Event, Contract

Data, Disullowed Costs, Works Information cte, arc capitalised in the body of the paper,

though may not be sa capitalised in the contract itself.

Sir Michae! Latham, Consrructing the Team, London. HMSO (1994},

See www.nhs-procure2l.gov.uk. also  Simon Fellalove, “ProCure 21 supply chain

tightens’, NEC Uscrs” Group Newsleer 36 (July 2006), downloadable via

www. neccontract.com.

4 Simon Fullalove, *South Africa sets stage for global NEC use’, NEC Users” Group
Newsletter 37 {December 2006), downloadable via www.neccontract.com.
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In June 2005 the third edition (NEC3) was published.” The general approach
remains the same, although there have been some notable changes to a number
of key clauses, considered below. NEC3 is already in use, most notably being
adopted for the decommissioning of nuclear power stations; and more recently
it has become the contract of choice of the Olympic Delivery Authority
(ODA).

ODA is the single body that has been created to ensure the delivery of the
venues and infrastructure for the 2012 Games and beyond. In particular. the
ODA is responsible for the planning. designing and building of the venues,
facilities and accommodation and developing of the infrastructure to support
these. The ODA is also required to look at issues of regeneration and
sustainability, and to ensure that the permanent structures created for the 2012
Games are utilised beyond these. It is responsible for the procurement of the
contracts for the infrastructure, construction and transport, services being let
by the London 2012 Organising Committee. The ODA released its draft
Procurement Policy for consultation on 11 July 2006.° This outlines the
ODA’s requirement that the 2012 Games are delivered on time and budget, in
a way that benefits the community and environment, in keeping with the spirit
of London’s Olympic Bid.

The Office of Government Commerce has also endorsed NEC3: the contract
can therefore be selected if the procurement pathway is to meet the
requirements of Achieving Excellence in Construction.” NEC3 is also being
used to construct the innovative Halley 6 Research Station — a project being
constructed on a moving ice shelf in Antarctica, said to be very challenging
technically because of the extreme conditions.”

NEC: an overview

The NEC is a major attempt to draft a simple and direct standard form contract
from first principles, without attempting to build on existing standard forms.
The authors of the NEC, gathered under the auspices of the Institution of Civil
Engineers, were principally led by Dr Martin Barmes. The specification
prepared by him in 1987 set out the aims for the NEC:

o Achieve a higher degree of clanty than existing contracts:

(o]

Use simple commonly occurring language and avoid legal jargon;
o  Repeat identical phrases if possible;

o Produce core conditions and exclude contract-specific data, to
avoid the need to change the core terms;

o Precisely and clearly set out key duties and responsibilities;

o  Aum for clarity above fairness;

5 Since initial publication, NEC3 has been modified m detail and fo correct 1ypographical
SIT0LS: S¢e WWW, RecCcontract.com

6 Downloadable from www. main.london2012 com.

See www.ogc.gov.uk.

8  Simon Fullalove. *NEC3 chosen for Halley 6 Ice Station’, NEC Users’ Group Newsleuer
37 (December 2006), downloadable via www,neccontract.com.

]
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Avoid including details which can be more adequately covered in a
rechnical specification.

10 summary. the NEC3's three core principles are intended 1o be:

1. Flexibiliy:

20 Simplicity and clanty: and
3. A stimulus for good management.”

On the basis of these principles. the authors drafted core clauses that apply 1o
all NEC contracts. The core clauses were then vsed as the basis for six main
aptions {each with varving risk ablocation and reflecting modern procurement
nracticel. Under NEC3 there are six lettered main options:

Ophion A: priced contract with activigy schedule;

Option B3 priced contract with bill of quantities. providing that the
contractor will be paid at tender prices:

Option C; target coptract with acuvity schedule:

- Option D: rarget contraet with bill of quantities - the finunctal nisks
are shared between the contractor and the cmployer 1o agrecd
PrOPOFLONS;

Option b2 cost reimbursable contract

Option Fo managemem comtract - a Cost reimbursable contract
where the risk is therefore largely taken by the employer, under
which the contractor is paid tor his properly incured costs,
together with a margin.

Options A and B are lump sum fixed price contracts. An activity schedule
(breaking dewn the price inte elements or activitics comprising the works) 1s
to be prepared by the contractor. aithough in practice 1 will he directed o
follow a particalar format.  Options ¢ and D operate a pain/gan-share
mechanism.  Other NTC3 forms exist, together with pubhished Guidance
Notes:

= Subeontract

= Short Form
Professional services
Adjudicator’ s contruct.

One of the most noticeable features of NEC lias been s shon direct clauses.
The simplicity of language aims o reduce the occurrence of dispotes.

The foundations of NEC3 and its predecessors are the nipe sections contyning
the core clauses. Bevond these. 2 user selects the appropriale main option
clauses (Options A-F above; 1o produce the contiact appropriate for the
chosen procurement pathway. I respect of dispute resoluiion there are two

9 See NECR Ensineesing and Construchion Contrael Guidanie Nows, downloadahle frum
WA AeCTOMITELCO0.
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options'” and then 15 secondary option clauses (all further considered below).
There are then two further options, one relating to the Housing Grants,
Construction and Regeneration Act 1996'' and one dealing with the Contracts
(Rights of Third Parties) Act 1999."

There are then a series of additional conditions of contract known as Z clauses.
These provide the parties — more usually the employer — with the opportunity
to insert bespoke terms or amendments into the contract.

Two schedules of cost components are then set out. The second one is a
shorter version of the first. The first is for use when Option C, D (target costs)
or E (cost reimbursable) is used, while the shorter schedule is appropriate for
any of Options A to E. The project-specific information (start date etc) is
contained in the Contract Data. Part 1| comprises data provided by the
employer, such as the identity of the employer, the project manager, dates,
payment intervals and insurance requirements. Part 2 contains data provided
by the contractor, such as key contact details, information for the risk register
and information in respect of the contractor’s design.

The core clauses

The core clauses are set out in nine sections:
General

The Contractor’s main responsibilities

Time

Testing and Defects
Payment
Compensation Events
Title

Risks and Insurance and

- S

Termination.

The General core clauses deal with definitions, interpretation, ambiguities and
general introductory matters. However, they also include an early warning
procedure."”’

Core clauses 2 deal with the contractor’s main responsibilities, such as design,
use of equipment and key personnel working on the project. Sub-contracting
is also covered.

Time is covered by core clauses 3. A feature of NEC3 is the introduction of
Key Dates, which outline periods of time within which the contractor must

10 Options W1 and W2.
11 Referred to us Y(UK)2, dealing with payment, withholding and suspension; note that
Y{LK)1 has not been used.
12 Referred to as Y(UK)3.
3 Clause 16,



complete specified works, The specificauon or condition nust be completed
<o that the deadline or Key Date can he met. The use of Key Dates shonld
srovide for several contractors e work on one projuct at the same tume.
facilitating cooperation and (hus progression of the project as a whole.
Another aspect is the concept of an access date, which may ditter sigmificantly
fromn the copmmencement of the works, if for oxample the contractor is
required to prepare significamt plans or designs. I addition, access imphes
more flexibility than other terms such as possession. and may be more
appropriate where there will be many contractors on sate at once.

Core clauses < deal with testing and defects and establish a basic regime for
the carrving out of tests and inspections. the recufieation of dejects. the
acceptance of them. and then dealing with defects fiat have not been
corrected.

in respect of paymient {core clauses 3, the project panager ix 10 assess the
amount due a2l each assessment date. The assessment dates are establishied n
the Contract Data provided by the employer. T Af the comracior does not
include a programime in the Contract Data. then one quarter of the price of the
work done at cach valeation is retained untl the contractor has submitted a
first pr;_»gmmnw."‘5 The project manager is 10 certify o payment within one
aeek of cach assessment date. A certified payment is then to be niade within
three weeks of the assessment date or any of the applicable periods set out in
the Contract Data.™ Tnterest is payable on late payments.

One of the more controversial sections of the core clauses is those in section 6.
dealing with Compensation Events. A Key feawre of the NEC contract has
always been this category of events, Uniike other stndard forms. the NEC
deals with time and monev in respect of each Compensation Event. It a
Compensation Event occurs, then the NEC contemplates that the event w )
lead 10 an assessment of tme and money (rather than a consideration of
extension of time fo the contract). an assessment of the value of wny vuried
works and then a further assessment in respect of any damages and/or loss and
expense. As a voncept, the pachaging of mdividual Compensation Events and
the resolution of time and money in respect of cach one v highly
commendable.  However, the use of these provisions in practice has been
criticised:  the NEC  draftine  commitce responded by amending  the
Compensation Events provisions for NEC3. further constdered helow.

Core clauses 7 relae o the emplover's entitfement to plant and matenals,
togethet with the removal of equipment and materials wathin the site.

Risks and insurances are covered by core clanses 8. The employer’s tisks are
imitially ser out and the contractor's rishs are “the risks thar wihiteh are not
carried by the Emplover’”” Ap msurance table sets out the types of insurance
required. which cover the usual provisims.  The contractor is 10 submit

14 Contract Dutas Pact |, S rPavment " The ewessment interval 16 weeks fnol miore than
fived,

13 Coreclose 3003

16 Core chiwse 1.2

Chueses St and s L
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certificates demonstrating that insurance is in place, and if the contractor does
not insure then the employer may insure and pass the cost of such insurance to
the contractor.'® Similarly, the employer is to provide the contractor with any
insurances taken out by the employer, and once again the contractor may, if
the employer defaults, take out those insurances and claim the cost of the
insurance from the employer."”

Finally, termination is dealt with at core clauses 9, which set out the reasons
and procedure for termination. In summary. either party may terminate in the
event of insolvency. as defined in clause 91.1. The contractor may terminate
if not paid within 13 weeks of the date of the certificate. while the employer
may terminate if the contractor fails to comply with his obligations, does not
provide a bond or guarantee, appoints a sub-contractor for a substantial piece
of work before the project manager has accepted that sub-contractor and
hindered the employer or others or substantially broken a health and safety
regulation.

In the event of suspension of the works, either party may terminate if there is a
default of the other, where work has not restarted within 13 weeks. Clause
91.7 is similar to some force majeure clauses already in use. It provides for
the employer to terminate if an event which neither party could have prevented
and which an experienced contractor at the contract date would have judged as
having a small chance of occurring stops the contractor from completing the
works.

Partnering and project management

According to the proponents of the NEC, its great strength is that it adopts a
partnering approach whilst also placing great emphasis upon pro-active project
management. There are perhaps three ways that this is clearly demonstrated in
the NEC form.

First, the early warning system is drafted to encourage the identification of
problems and for the parties to work together in order to establish an early
resolution. This provides that a contractor will only be compensated on the
basis that an early waming had been given, based upon the date on which an
experienced contractor would have or ought to have recognised the need to
give a warning. Contractors are therefore encouraged to play their part in the
early warning procedures, in order to avoid inadequate cost recovery for those
problems which materialise later on.

Second, all those risks for which the employer is not expressly responsible
under clause 80.1 are risks for which the contractor is liable.

Finally, the target cost option most clearly reflects the early warning pro-
active management approach by affecting the financial bottom line of the
parties, in particular the contractor.

18 Core clause 86.1.
19 Core clause 87.3.



The project manager under the NEC: Costain v Bechtel™

In Mav 2005 in the Techanlogy and Construction Couet in London, Jackson
had o consider the project manager’s rofe under an NEC-type contract 10
assess and centify sums due w the contractor.  Costain were part of a
consortium of contractors carrying out work in respect of the Channed Tunnel
Rail Link. The consorium enered into contract €105 to camy ow the
extension and refurbishment of St Pancras Station. This provided:

“The Emplover. the Contractor aad the Project Manager act in the spirit
of mutual trust and co-operation and so as Dot to prevent campliance by
anv of them with the obligations cach is to perform under the
Contract.”!

The contract. though amended, was based on the NEC formu it was a farget
cost contract with a pay and gun nechanism. providing for the Costain
consortium o be paid acwal cost less disallowed cost {as defined by the
contracth.  The project manager (RLE} was a different consortium. whose
Jarzest shareholder was Bechtel Rail Link Engineering.  Many of the RLE
personnel who worked on the contract were also Bechtel cimployees.  In
February 2003, RLE issued payvinent certificate no. 47, “[his valued the work
carried out as approximately £264m. but disallowed costs of some £1.4m. 1o
April 2003, payinent centificate no. 38 was tssued. This increased the total of
Disaltowed Costs 10 £3.83m.

The Costain consortium alleged that. ot a meeting 1 April 2005, Mr Bassily.
the exeeutive chatrman of RLE tand a Bechtel manager ), nstructed all Bechiel
staff to ke a stricter approach to disallowing costs: and to disallow kegltmate
costs when assessing the payment certificates. The Costain consortium were
concerned that Bechtel had deliberately adopted @ policy of admimstering the
contract unfairly and adversely w them. Accordingly. the consorntium issued a
claim against Bechtel and Mr Bassily. alleging that they had committed the
tort of unfawfully procuring breaches of contract by 1he cmployer. The claim
which came o courl sought interim imjanctions, restrmmmg e RLI:
consorlium [rom acting in (his way 0 relation o the assessment of the
contracter’s clains.

On the evidence helore the court. the judge tound that My Bassily had. i fact,
been telling Bechiel stafl o vxercise their functions under the contract i the
interests of the emplover. so not impartially. Bechtel argued that they were
obliged to look after the employer’s best interests and that therefore owed no
duty ro act impartially in respect of consideration of the payment applicanons.
Juckson § disaereed, holding thut it was properly arguable that, when assessing
sums payible o the contractor, RLE as project manager did owe a duty to act
impartially as between employer and contractor.

N Crwenn Lid v Beehied £5d 120037 EWHC 1058 (FCC), (20058 TCLR 60020055 21 Con
LR Tod: reported by Westhaw a5 2005 WL 36272138,

21 Judge Humphrey ELoyd Q0 in Bivse Construetion Lid w58 David Ld iNo 1 (19949
BLR 104, TCC and the Court of Appead in Baird lextiic Holdings Lidl v Murds &
Spencer Ple (2001 EWCA G 274120021 T Al ER {Comimt 737 both touch on the
subject of partreniag and on the terms "ust and “Ceoperition .



The judge considered the authorities, starting with Sutcliffe v Thackrah,”
where the House of Lords had discussed the role and duties of an architect in
that situation. Here Lord Reid said:

‘It has often been said, I think rightly, that the architect has two different
types of function to perform. In many matters he is bound to act on his
client’s instructions, whether he agrees with them or not; but in many
other matters requiring professional skill he must form and act on his
own opinion.

Many matters may arise in the course of the execution of a building
contract where a decision has to be made which will affect the amount of
money which the contractor gets. Under the RIBA contract many such
decisions have to be made by the architect and the parties agree to accept
his decisions. For example, he decides whether the contractor should be
reimbursed for loss under clause 11 (variation), clause 24 (disturbance)
or clause 34 (antiquities), whether he should be allowed extra time
(clause 23); or when work ought reasonably to have been completed
(clause 22). And, perhaps most important, he has to decide whether
work is defective. These decisions will be reflected in the amounts
contained in certificates issued by the architect.

The building owner and the contractor make their contract on the
understanding that in all such matters the architect will act in a fair and
unbiased manner and it must therefore be implicit in the owner’s
contract with the architect that he shall not only exercise due care and
<kill but also reach such decisions fairly, holding the balance between
his client and the contractor.’™

Jackson J noted that these comments had generally been accepted by the
construction industry and the legal profession as correctly stating the duties of
architects, engineers and other certifiers under the conventional forms of
construction contract. The issue here concerned the duty of certifiers in
general, but also the specific duties of the project manager under the present
contract. Four reasons were put forward as to why the contract here was
different:

(1) The terms of the present contract which regulate the
contractor's entitlement are very detailed and very specific. They do not
confer upon the project manager a broad discretion, similar to that given
to certifiers by conventional construction contracts. Therefore there 1S
no need, and indeed no room, for an implied term of impartiality in the
present contract.

(ii) The decisions made by the project manager are not
determinative. 1f the contractor is dissatisfied with those decisions, he
has recourse to the dispute resolution procedures set out in section 9 of
the contract. The existence of these procedures has the effect of
excluding any implied term that the project manager would act
impartially.

22

23

Sutcliffe v Thackrah [1974] AC 727. HL.
See note 22, page 737.



{151 The project munager ander contruct C1OS i« nat analagous o
. architect or other certifier under conventional coatracts. The project
manager is specifically employed o aet i the interests of the employer.

In Roval Brompron Hospital NHS hzm v Hamnond (Noo 877 Judee
Humphrey LLowd QC at [peragrapir] 23] deseribed the project manager
a5 “co-nrdinator and guardian of the client’s nterest’

tiyd The provisions of clwses Z.10 and 7.1 pu.\c,m any nmphed
term arisine that the project manager wiil act impartialiy.”

Jachson J replied in relation w point 0%

“When the project DIanager Comes 10 ¢Xercise his discretion 1n those
residual areas, Tdo not understand how 1t cun be ~and that the principles
stated in Swteliffe do notapply . It would be a most upusual basis for any
building contract to postulate that every doubt shail be resolved in
favour of the cmw over and every discretion shall be exercised against
the contractor.

In respect of poing (11} he stated:

Ny Boswood {cownsel for the defendanis] points out that under clause
921 the adjudicator is obliged o act impartially. Therefore, he submils.
there dues not need to be any similar duty upon the project manager.
This submnission has SUIPrisIng ConsCyuUuices. f{ 1u: the projoct manager
assesses sums due partially and in @ manngr which favours the emplover.
but (b the adjudicator assesses those sums impartially and without
favouring either panty. then this i Thely te lend to suee Cessive. CApensive
and thne-consuning adivdications. [ do not sec how that arrangement
could make commercial sense.”™

On poini 1iii! he conciuded:

T do not see how 1his circamstance detracts from the normial daty which
anv certifier has on those occasions when the project managet 1< holding
2 balance between employer and contractor. In Reval Bicanpicir vapon
which defence counsel relv in paragraph 33 of thetr skeleton argument)
the contractual arrangement was very different from that set up i the
present case. Theee were architects and others who would carry out the
functions of certification and assessing what was due to the contractor.
The role of Project Managoment Internavonal i the Roved Brompten
case was far removed from that of RLE wn the present Case. o

In respuect of point fivh he decided that clause Z.10 was not relevant. He then
quoted clause 7.1

Koyl Broepsan Hospitad NS Trane v Hoonend (50 8,1 20025 EWHC 2030 7100, »8
Con LR L

See note 28, parasraph {391

Seo note 20, parerapl {43

See nde 2 paagraph (461

Se e 24

Ses note 20, paragrapt: 171
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“This contract supersedes any previous (negotiations, stalements,
whether written or oral), representations, agreements, arrangements or
understandings (whether written or oral) between the Employer and the
Contractor in relation to the matters dealt within this Contract and
constitutes the entire understanding and agreement between the
Employer and the Contractor in relation to such matters and (without
prejudice to the generality of the foregoing) excludes any warranty,
undertaking, condition or term implied by custom.’

And commented:

‘At the moment 1 do not see how clause Z.11 impacts upon the present
issue. The implied obligation of a certifier to act fairly. if it exists, arises
by operation of law not as a consequence of custom.”™

Nonetheless, the judge decided against an interim injunction:

‘[The claimants] have satisfied the threshold test in American
Cyanamid.”' They have shown that there are serious issues to be tried in
their claims against both defendants. Nevertheless, when it comes to the
question of balance of convenience, [they] have failed to show that this
is a proper case for the grant of an interim injunction. On the contrary,
am quite satisfied that this is not a proper case for the grant of such an
injunction.’

A definitive answer on the issue raised in Costain v Bechtel would therefore
be extremely welcome. If the project manager does not owe a duty of
impartiality, it is difficult to see how this can sit comfortably with the
supposedly overriding objective of NEC contracts — to attempt (o foster
collaborative working and avoid confrontation.

Early warning procedure

Under this procedure:

o The contractor is to give the project manager a warning of relevant
matters;
5 A relevant matter is anything which could increase the total cost or

delay the completion date or impair the performance of the finished
work;

@]

The contractor and project manager are then required to attend an
carly warning meeting if one or the other party request it. Others
might be invited to thal meeting;

O

The purpose of the early warning meeting is for those in attendance
to co-operate and discuss how the problem can be avoided or
reduced. Decisions focus on what action is to be taken next, and to
identify who is to take that action.

30 Scc note 20, paragraph [50].
3t American Cyanamid Co v Ethicon Lid [ 1975] AC 396, HL [foetnose added].
32 See note 20, paragraph [65].

G ]

33  Core clause 16
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It could be waid that this is a partnering-based approach o the resolufion of
jssues before they form entrenched disputes. Co-operation between the partics
at i early stage of apy ssue identifiad by the contractor or project manager
provides an opportunity for the parties o discuss and resolve the matter (n the
most etficient manner.

This is & departure from the ustal approach. under which the contractor senves
formal notices. A conlractor may recive compensation for addressing issues
caiced by way of the cardy warning system. On the other hand. if a contractor
fails to give an corly warning of an event which subsequently arises. and that
he was aware of . then any (inancial compensation awarded to the contractor 1s
asvessed ax 1f be had given an early warmning at the cight moment. IF therefore.
a timely carty warning would have provided an opportunity fur the cmployer
(o identify a more etficient way of reselving the ssue. then the contractor wili
oniv be paid for that method of deating with the event.

The risk register

A risk register has appeared for the first time in this most recent edition of
NEC. The risk register will intally contain visks identified by the cmployver
and contractor. but the sk register will develop as the project proceeds. R
works hand 1 hand with the carlv warning process and in comunction with the
progctive project management approach of the contract.

‘here are three main objectives of the nsk register:
Lo Toidenufy the riskys associsied with the praject
2. To setout how those risks might be munaged: and

3, Tordentfy the inie and cos associated with managing those ks,

Ji mav be possible o precisely and specificatly identfy risks that can be added
tor the register, or in other instances the risk register may simply contain some
sencric risks. The process of identification aliows the parties o consider how
those risks might be nenaged before wming their attention o the lime amnd
cost imphications. [£ Option A or B applies. then the employer will only bear
the costs i terms of time and money i€ g sk s covered by a Compensation
Event. Otherwise, the contmactor bears all other risks. The approach ss similar
for Options € and 1) {targct eost contractsy in that the cmipioyer will hear the
dink if the event is ome listed in clause 80t 1f not, the emplover will i any
cvent initially bear the risk. but the risk will then be shared through the risk
sharo mechanisnr set ouf in clause D3

There i« however the further fmpact of clause 1120250 deahing with
Disallowed Cost.”” I an element of cost is disallowed, then the risk will be
the contractor’s in any event. Finully. the emplover bears almost all the risk

o lause 165,

Under NEC3 Oprion C Disallowed €osis e costx which the project manages dovades
are nob Tpustitiod by the Coniractons avims and reconds: shouid nor have been paid s
J SubCORtracior of supphier;
SeceplEice of procurcent procedures or give an earhy waming.

i

‘et faa
Y4

weh ncwrrest beouuse the conlractor dud o Follow

[y



pader Options E and F fcost retmbursable contractsr. This is uniess the risk s
covered by the definition in clavse [E20230 or [1.2¢26) again relanng o
Dyisallowed Cosgs.

The important aspect of the risk register is not pust the carty identification. but
also the ability to then appraise and re-appraise. as well as proactively manage
fisks pefore they ocour. The overall effect of a well-run 1isk register 18 &
ereater ussessment of the overall finuncial outcome of the project and a grearer
ability 10 manage time for completion of the project.

Time, programme and Key Dates
Completion and Key Dates

The conteactor is i start on stie on the {irst access date and s 10 compilete the
work on or before the completion date.  The project manager is 10 certify
within one week of completion the date of completion. The contractor must
also carry out the swork such that any condition stated for a Key Date 15 met by
that Kev Dt

Koy Dates are distinet from sectional completion dates. 1 sectional
completion is reguired. then secondary Option X3 must he included within the
contract.  Sectional completion provisions are short, and so the detat] of the
work 1o be carried out and completed w oanv particular section must be
carefully identified in the Contract Data. By comparison a Key Date 1s:

. the dare or which work 1s 1o meet the Condittons stated. The Key
[ate is the Key Date stated in the Contract Data and the Condition is the
comidition stated m the Conac Data unless Jater changed tn accordance
with (his coneract. ™

The distinction hetween a sectional compiction date and a Key Date. therefore.
is that the contractor mast simply meet the condition stated 11 the contract on
ar before the Key Date: while a certified isectional) completton date means
that the employer must tike over those works not Tatet than two weeks after
campleton,

The Guidance Notes to NEC3™ state that Key Dates are applicable for projects
when two or moere contrzciors are working on the same project. albeit under
separale confracts. but with a common ciployer and most useally the same
project manager. 1 one coatractor’s work 1s dependent upon the actions of the
other, then the use of Key Dates within a project programime allows the project
manaeer 1© monitor the completion of a particular activity by a conwacior for
purt of the works, [ is said that Key Dutes can be used o precisely
programmme nmescales i veder to achieve a parucular condihon, thus aliowing
uther contractors — or indeed the employer 1o proceed to an overall projoect
PrOSramine.

A Chaese E2{90
E Chav-e 3501

3 Nunmna of WFOR Engieering and Constuction Coniract Guidance Notes iNEC

IJ



In practice there may be some difficulty in defining precisely what it is that
must be done in order for a contractor to achieve a Key Date, just as there is
with adequately and properly defining each section. where a particular project
is subject to sectional completion. The difficulty can only be greater in
attempting to define conditions which are something less than the completion
of a section. but which are readily identifiable.

An example of a Key Date may be the completion of the contractor’s design in
respect of a particular section of the works or a design reaching a defined
stage. The purpose would be to allow others to then carry on with their design
or to commence construction. No doubt with a true commitment to a
proactive project management-based approach, the use of Key Dates could be
invaluable.

Programme

A further important aspect of the core clauses dealing with time is the
contractor’s programme. The programme might be identified in the Contract
Data and so attached to the contract, or alternatively the contractor may submit
a programme to the project manager for acceptance. The contractor’s
programme must show not only the start date, access dates, Key Dates and
completion dates, but also planned completion, the order and timing of
operations (both the contractor’s and the work of others), together with
provisions for float, time risk allowances, health and safety requirements and
other procedures set out in the contract.

Tf the contractor needs access at a particular time and in respect of a particular
part of the site, then that must also be indicated in the programme, together
with dates by which acceptances are needed and information from others as
well as plant and materials and other “things’ that are to be provided by the
employer. A statement of how the contractor is to plan and carry out the work
must also be included, together with any other specific information required in
the Works Information for that particular project.

The project manager has two weeks (o either accept the programme or set out
reasons for rejecting it. There are four default reasons set out in clause 31.3:
first, if the contractor’s plans are not practicable; second, if the programme
does not show the information required by the contract; third, if it is not
realistic: or. finally, if it does not comply with the Works Information. These
are the listed reasons: but it seems that a project manager could set out further
reasons for not accepting the programme. The project manager must certainly
set out some reasons, rather than simply rejecting the programme.

When the contractor submits a revised programme, that programme must
record the actual progress made in respect of each operation and the effect
upon the remaining works. The use of programmes therefore is an active and
on-going management tool. Further, a programme is to be submitted at the
completion of the whole works, thus finally updating the programme (o the
point where it becomes almost a record of the as-built works.



The project manager may request the contractor 10 provide a quotation for
accelerating the works in order to achieve completion before the completion
date.” NEC is therefore one of the few contracts that provides express power
for the employer. or rather in this instance the project manager on behalf of the
employer, to request the contractor for a price for accelerating the works.
Nonetheless, any acceleration is of course subject to the contractor submitting
a quotation that is acceptable, and indeed being in a position to accelerate the
works.

Taking over the works

Clause 35.1 provides that the employer will take over the works not later than
two weeks after completion. If the contractor completes the work early, then
the employer might not be obliged w0 take over the works before the
completion date, but only if he has set out in the Contract Data that he is not
willing to do so.

Partial possession is possible if the employer begins to use a part of the works,
unless it is simply to suit the contractor’s method of working or for a reason
stated in the Works Information. If the employer does take over part of the
works then the project manager is to certify the partial taking over within one
week.

Compensation Events
Definition

Core clause 60 deals with Compensation Events. [If a Compensation Event
occurs, which is one entitling the contractor to more time and/or money. then
these will be dealt with on an individual basis. If the Compensation Event
arises from a request of the project manager or supervisor, then the contractor
is asked to provide a quotation. which should also include any revisions to the
programme. The project manager can request the contractor to rev ise the price
or programme, but only after he has explained his reasons for the request.

The general scheme of clause 60 is to defme those events which are
Compensation Events. Notice provisions are contained in clause 61 (dealt
with in further detail below); a quotation in respect of a Compensation Event
may then be requested by the project manager. The contractor can be asked to
submit alternative quolations.m The contractor should submit its quotation
within three weeks of a request by the project manager. The project manager
then replies within two weeks, either accepting the quote, instructing a further
revised quote, notifying the contractor that the proposed instruction will not be
given or notifying the contractor that the project manager will make his own
assessment.”

39 Core clause 36.1.
40 Classe 62.1.
41 Clause 61.3.



Impact of Compensation Events

Compensation Events arc assessed under clavse 63, A Compensation bvent is
assessaad by reference to the actual Defined Cost of the work already <done. the
farecast Defined Cost of the work not vot done and the resulting Fee ™
Clagse 52 deals with defined covi, which provides thar the “All the
Contracior’s costs which are ot included in the Defined Cost ure freated as
itcfuded o the Fee” The Detined Cost comprises the rate and percentages
that are <ol out in the Contract Data fess anv discounts, but subject o an
additional T-ec.

A delay to the completion date 15 assewsed by reference © the planned
compietion shown en the accepted programme. The adjustment o the e for
compiciion is. iereforz, based upon assumpiions. which may include for ms-ks
associated with the forecasting of any particukar event. There i, however. no
change to any adjustment to the time for completion 1f te assessment turns
out 1o be wrong ™

Notice by contractors: Core clause 61.3

NECY has adopred 4 moere srict regime for contractors intespect of
Cenpensation Events, in Core classe 13

“The Contrecior natifes the Project Manager of an event which has
happened or which he oxpects to iappen as a compemsation event 1f

the Contractor believes that the event i 4 compensation event and
s the Projert Masager has not notified the ovent 1o the Contracior,

If the Contrucror doos not netify a compensation event within vight
weeks of becoming aware of the event. be t not enditled to a change in
the Price, 1the Completion Date or a Key Date uniess the Projecr
Manager should have notified the event to the Conrractar but did not”

Clause 61.3 is apparently a bar to any claim, should the contractor lwil w
noafy the project manager within eight weeks of becoming aware of the event
in question. The old NEC2 formutation of a two-week peried for notificaion
has heen replaced with an cight-week pertod, but with potenually highly
snerous consequences for a contractor. This clause must ase be read in
comunction with clause 6018 which states 1hat a Compensauon Fvem
inchades:

‘A breach of contract by the Emplover which is not one of the ather
Compensatioa Events in this contract.”

Clause 61,3, therefore, offectively appears 1o operale as & bar to the contractor
i respect of any me and financial consequences of any breach of contract if
the conlraclor Tails [o notify.

Clane 63 1
Clause 632, TThe sseecamenl of @ compenasiion send i< not wsised g foredast upon
which 1 15 based 12 shown by Laler recorded Inforuanon o have been wrong

o
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Impact of the time-bar"’

The courts have for many years been hostile to such clauses. In more modemn
times. there has been an acceptance by the courts that such provisions might
well be negotiated in commercial contracts between businessmen.”  The
House of Lords case of Bremer Handelsgesellschaft mbH v Vanden Avenne
Izegem PVBA*® provides authority for the proposition that for a netice to
amount to a condition precedent it must set out the time for service and make
it clear that failure to serve will result in a loss of rights under the contract.
This seems relatively straightforward. However, it may not be possible for an
employer to rely upon Bremer in circumstances where the employer has itself
caused some delay. So Bremer is a case where the party seeking to rely upon
the condition precedent was not itself in breach in any respect. An employer
may, therefore, be in some difficulty when attempting to rely upon Bremer in
circumstances where the employer has caused the loss, or a proportion of the
loss.

The courts also interpret strictly any clause that appears [o be a condition
precedent. Not only will the court construe the term against the person
seeking to rely upon it, but it will require extremely clear werds in order for
the court to find that any right or remedy has been excluded. However, an
alternative way of approaching such provisions was highlighted in the Scottish
case of Ciry Inn Ltd v Shepherd Construction L

Here the Court of Session considered the requirement on the confractor [©
comply with a time-bar clause (in this case a heavily amended JCTR0 Private
with Qr.laznit'ms}.”}S The contractor had been awarded (by the architect and an
adjudicator) a total nine-week extension of time. The employer argued that no
extension should have been granted and that liquidated damages should be
payable, since the contractor had failed to comply with the time-bar
provisions. Clause 13.8.1 provided:

‘Where, in the opinion of the Contractor, any instruction, or other item.
which. in the opinion of the Contractor, constitutes an instruction issued
by the Architect will require an adjustment to the Contract Sum and/or
delay the Completon Date the Contractor shall not execute such
instruction (subject to clause 13.8.4) uniess he shall have first submitted
to the Architect, in writing, within 10 working days (or within such other

44 See also Hamish Lal, The Rise And Rise of Tone-Bar Clauses for Contractors’ Claims:
Tssues for Constructivn Arbitrators, Society of Construction Law Paper 142, September
2007,

45 See for example Phote Praduction Lid v Securicor £1d |1980] AC 827 HL.

46  Bremer Handelsgesellschaft mbH v Vanden Avenne Izegemt PVBA [1978] 2 Lioyd’s Rep
109 HL.

47  Chy Inn Lid v Shepherd Consiruction L 1d 2002 SLT 781, [2001] SCLR 961, Outer Hse,
Ct of Sess; then appealed fo the Inner Hse (successful on the point that failure to use the
procedures of clause 13.8 was pol itself 2 breach of contract, so the clause could not be
treated as impesing a penalty), [2003] BLR 468.

48  The relovant clause was 13.8.5: “If the Contracter fuils to comply with onc or more of the
provisions of Clause 13.8.1. where the Aschitect has not dispensed with such compliunce
under 13.8.4, the Contractor shall not be entitled o any exiension of time under Clause
2537,
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pepiod as may be agreed between the Contractor and the Architecty of
receint of the instruction detatls of [1ts nibal estimte. requirenents i
respect of additional resources and the length of any eatension of time].”

Clause 13.8.5 further provided:

If the Contractor fails to comply with any one of more of the provisions
of clause 1381, where the Architect has nor dispensed with such
comphiance under clause 1384, the Comractor shali not be entnied ©

anyv extension ol time under clause 2530

[n the Inner House. the Lord Justce Clerk applied the time har as 11 stood:

i he [he contractor] wishes an extension of ume, he st comply
with the condition precedent that clause 13.8 provides for these specific
ciremmstances .. Bat if the contractor fails to take the specificd steps in
clinse 13.8.1. then. unless the architeet waives the requircments of the
clanse under 13.8.4. the contracior will not he entitled to an extension of
fime on account of that particulbar instruction.”™

The Inner House interpreted the tlme-bar clause as giving an oplion. so not
imposing any obligation en the contructor: which also disposed of the
contractor’s argument (successful in the Outer House) that the e bar was &
penalty, thus unenforceable.

One important distinction between the drafting of the provision in Ciny Jur and
the NEC3 i~ that the contractor in Ciry Ien did not have 1o carry out un
instruction unless he had sobmitted certain detadds o the architeet. Fhe NEC3
by contrast provides @ bar to the bringing of o vlaim stmpiy for fatuge o
notify the project manager in dme aboui a Compensation kvent. A speetfic
mstruction might not have been given: and the contractor mught not be
prompted to respond in the absence of this,

Operation of the time bar

Linder NEC3, the contractor must of course be “aware of the ¢vent’ i order o
notify the project manager under clause 6130 There will ne doubt be
arguments about when a comractor became aware — or should have become
awire - of & particular event, and abso the extent of the knowledge in respect
of any particular event. Ground conditions offer a good example. Inmually,
when a contractor encounters ground conditions that are problematic. he may
continue to work in the hope that he will overcome the difficulties without any
delay or additional costs. As the work progresses, Hie COMTAcIor s cxperence
of dealing with the actual greund conditions may change. such that the
contractor reaches a point where he should notfy the project manager. The
guestion arises: shouid the eontaactor have notified the project managet af the
dute of the wnital discovery, rather than at the date when the contractor
believed that the ground conditions were unsuitable?

W Seennte 17, 12003] BLE 468, puapraph {2531



The answer must be. in line with the words of NEC3. that the contractor
<hould eive notice when he encounters ground condiriens wikich an
eaperienced contractor woukd have considered at the Contract Date 1o have
had only a minimal chanee of occurring and so o would have been
sareasonable 1o have allowed for them in the contract price. having regard 10
2l of the information that the contractur is o have taken into account under
Clause 6027

Whao needs to be ‘aware’?

A further question arises in respect of clause 6130 who precisely needs to be
aware? s it the person on site working for the conlractor. the contyactor' s
agents or employees, of is it the serior management within the limited
company organisation of the contractor? Case faw suggusts that it is the senlor
manazement of the company, not merely servants and ugcnts.”

The starting point is the general argument that all corporation and authorities
have a fegal identity and act through the individuals that run. are cmployved by
or are agents of that organiation. A corporation of authority is & fegal person.
and is therefore regarded by faw as a legal entity quite disunct from the person
or persens who may. from Lime to time. be tie members of that COTPOLATION.

The position iv simplified for a person dezling with a company reistered
under the Companies Act 1985 A paty 0 & transaction with a company is
not generally bound to enguire as o whother it is permitted by the company’'s
memarandum or as to a limitation on the powers of tie board of directors (o
bird the company. However. if the contract is 1o be completed as a deed. then
(he contract mmust be signcd by eithier two dirsctors or a director and the
Company seoretary.

Generally. directors and the company secretary have, therefore. authority
hind the company. T a person represenis thut he has suthority. which he does
not possess. but in any vvent induces anetiier 1o enter into & contract that 15
vond for want of aathority, then that person will he able o sue for hreach of
want of avthordty. However, these propositions relate to the formition of
contracts. rather than the conduct of the contract and in particular the
identification of who within the company needs to have the knowledge
requized i order to make u decision whether a notive <hentld be served. While
then an agent of a company can bind a company. that agent must still act
within the scope of their authority when faking actions under a contract.

Sov wha then within the company must be “aware” for the purposes of clause
£1.37  Heniifving the “directing mind within a company 15 the key w
ascertaining who within a company has the pecessan quality 1o be “aware’L as
explained by Denning L) tas he then wasyn HL Bolion tEngineeringt Co Lrd
v T Gredrom & Sons L

M
-
-

Chause 602 deads with physaica] conditions.
To HE Bohon tEngleering: Co Lad v TG Graham & Seony L baze note 32 and linbed
FHLATY N L
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“Some of the people in the company are mere servants and agents who
are nothing more than hands to do the work and cannot be said to
represent the mind or will. Other are directors and managers who
represent the directing mind and will of the company., and control what it
does. The state of mind of these managers is the state of mind of the
company and is treated by the law as such. So you will find that in cases
where the law requires personal fault as a condition of liability in tort,
the fault of the manager will be the personal fault of the company.‘ﬁ:

The intention of the company is therefore to be derived from the directors and
the managers, rather than those that might be carrying out the work. The
company’s intention will, therefore, depend upon: the nature of the matter that
is being considered; the position of the director or manager; and other relevant
facts of the particular case. This principle has been affirmed in subsequent
cases, in particular by Lord Reid in Tesco Supermarkets Lid v Nattrass in the
House of Lords:

‘Normally the board of directors, the managing director and perhaps
other superior officers of a company carry out the functions of
management and speak and act as the company. Their subordinates do
not. They carry out orders from above and it can make no difference
that they are given some measure of discretion. But the board of
directors may delegate some part of their functions of management
giving to their delegate full discretion to act independently of
instructions from them. T see no difficulty in holding that they have
thereby put such a delegate in their place so that within the scope of the
delegation, he can act as the company. It may not always be easy to

233

draw the line but there are cases in which the line must be drawn.’
Lord Reid confirms the approach of Denning LI, but notes that it may be
possible for the directors or senior managers to delegate, in this instance.
fundamental decision-making processes required during the course of the
running of a construction contract. In the absence of such delegation, it 1s

arguable that those whom must be “aware’ are the directors and managers who
constitute the ‘directing mind’ of the company.

The prevention principle

The prevention principle may also apply in respect of any employer’s claim
for liquidated damages. Under NEC3, if the contractor does not make a claim,
then the project manager cannot extend the Completion Date, and so an
employer will be entitled to liquidated damages.

However, those liquidated damages could be in respect of a period where the
emplover had caused delay: and the employer can only recover losses for
delay in completion for which the employer is not itself Hable. Some will
therefore argue that employer-caused delay sets time “at large’: the contractor

52 HL Bolton (Engineering) Co Lid v TG Graham & Sons Lid [1957] 1 QB 159, CA, at
page 172.

53 Tesco Supermarkets Lid v Nattrass [1972] AC 153, HL., page 171; applied in KR and
others v Roval & Sun Alliance ple [2006] EWCA Civ 1454, [2007] Bus LR 139,
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My suggest that it s relieved of the obligatton to complete the works by the
specified daw.  Argnably. where a delaying event has been caused by the
emplover and 1here i< ordinarily an obligation en the employer o give an
extension of time so as o alleviate the contractor from liguidated damages. but
the employer is unuble to do so. then ame will become at large. I must be
resnembered that the purpose of the extension of thne pravisions 1S yuile
simply 1o allow the emplover the benefit of the higuidated damages Provisions
where the contractor is 1n delav. but omly where the emplover has not caused
any of that delay.

The Enelish lecal principle of prevention means that an employer cannot
benelit from us breach. 1F, therctore, there is concurrency of delay and the
emplover refuses 0 award an extension of ume ithus alleviaung the
contractual liguidated damages), then the contructor may be freed from those
lguidated darnages in any cvent.

It might also be sad that the true cause of a loss to the contractor wis not the
cmplover. bul the centractor’s failure 1o issuc a notice complying with clause
A1.3. Until recently. judgments - such as they were - had been divided. The
Australian case of Gaveark Drvestmenss P'ry Lid v Walter Construction Group
Lied™ Follows the Bnglish case of Peak v MeKimey,” bwt goes further, holding
that liguidated damages were frecoverable when the contractor had failed 10
wrve a notice i fime: the completion date could not pe identified, simee time
had beeome “at large’.  The afternmiive approach of Ciry frn suggests 4
ditierent conclusion: the straightforward application of the time har,

The kev issue in o case hike this 13 whose acts or omissions under the contract,
or breaches of contract. are the events that fead 1o the loss? Regardless of any
acts, omission of breaches of the emplover, can the loss be reated as caused
by the contractor aot having recenved an extension of time. having failed 10
issuc a clause 61,3 notice 1o nnwe?

This ssue was recently considercd in Mulriplex Consivacrions (UK did v
Heonevwell Control Svstemys Lid (No 2077 Muliplex was the main contractor
building the new national stadivm at Wembley and Honevwell was one of the
sub-contractors. The claimant in the action was Muliiplex, and Honeywell the
defondant. The key question in this case was whether ime was ot “at farge’
under Honevwell's sub-contract. In other words. had Honeywell's contractual
abligation to complete within 60 weeks (subject 10 any extensions of umwel
fallen away and been replaced with an obliganon 10 complele within a
reasonahle thie and/or reasonably in accordance with the progress of the muain
contract works?

A4 Sce Peed Consrrection Hiverpoady Lid v SoRinney Fowidarions Lef 019700 T BLR 114,
CA.

35 Guvmerd Iovestments oy Lad v Weddrer Convtruction Groug Lid {20000 16 BOL 449,
Supremwe (t NT.

A See mode 34

37 Mudiipiey Consrractions UK ) Ll Hogevwell Control Svstemy Lad {50 2) | 2607]

EWHC 4471 TCCL [2007] BLR 195,



Clause 11 required the sub-contractor to carry out and complete works
accordance  with the  sub-contract, In particuiar. the  sub-contractor
acknowledged, ar clause 1,120 thae “the Contractor could suffer foss andicr
expense and/or damage i such time related matters fwere| not complied with

The key notice (“time-bar’y provisions were clauses 1113 and P20

1113 It shall be a condition precedent 1o the Seb Contractor's
entitlement 1o any extension of time under clause 11 that he shall have
served ali necessary notices en the Contractor by the dates specified and
srovided all necessary supponting infornaton including but not b mited
to causation and effect programmes. [abour, plant and materials resource
schedules and critical path analysis progranmmes and the fike. In the
event the Sub Contractor Tails to notify the Contractor by the dawes
specified and/or fails w provide any necessary supporung :nformation
then he shall waive his right. beth under the Contract and at common
law. in equity and/or © pursuant 1o staliic 1© any entitiement 0 ao
extension of thme under this clause 11

11,21 if and whenever it becontes apparent of should fkve becone
apparent to an esperienced and competent Sub Centractor that the
commencement. propress or completion of the Sub Contract Works or
any part thereof is bemg or s likely to be delayed. the Sub Contracror
shall forthwith give writien notive o the Contractor of the material
circumstanees meluding, in so far as the Sub Contractor 1s able. the
cause or cavses of the delay and identify in such notice any cvent which
1. his opinion is & Relevant Bsent”

Multiplex sought o declaration from the English Technology and Construction
‘ot that, on the true construction of the sub-contract, clause 1 provided a
snechanism for extending the period for completion of the sub-contract works
in respeet of any delay caused by an instruction under the conmact. In
parteular. that such an imstruciion wotld not put lime ai large. In other words,
the contract provided a mechanism for extensions of fime in order to fix 4 new
completion date. such that any damages could aot be said to be i penaly.

Sceveral suthorities, some wel known. were cited and discussed, o particuiur
_ - T <t - i NNT e
Haolme v Guppe.” Dodd v Churion. Peak v McKinney™ and Troliope &
Colls Limited v North West Merropolitan Regional Haspital Board”' Jackson
I derived three propositions from these:
i Actions by the emplover which are perfectly leginmate under a
construction contract may still be characterised as prevention, if those
getions cause defay beyvond the contractual completion date.
Giy  Acts of preveniion by an emplover do not set time at large, If the
contract provides for extension of thne in respect of those events,

5% Helme v Guppy 11531 3 M & L 387,

39 Pkt e Chierton [ 18971 T OB 362, OAL

) New mobe B4

Gl freiiope & Caliy Lid v Nocti Weat Metrapoliian Regtono! Hispizad Buoeird IBRERIN
WLE A0}, HE.



(iii) In so far as the extension of time clause is ambiguous, it should be
. " 2
construed in favour of the contractor.™®

Honeyvwell argued that there was no power to award an extension of time in
respect of a direction given under the variations provisions of the contract.
This. they argued, meant that a direction would lead to time being rendered at
large. The judge did not accept that proposition. He concluded that directions
issued under the variation clause 4.2 may have no effect at all upon the
duration of the works. On the other hand, those that did have an effect would
be variations under clause 4.2 and then would be recognised under the
extension of time provisions.

Honeywell also argued that Multiplex failed to review the overall programme
or consider and properly award extensions of time. Once again, these did not
render the extension of time provisions inoperative.

Relving on the Australian decision of Ga.\'mark‘ﬁ; Honeywell argued that a
failure to comply with the clause was sufficient to put time at large. In that
case, the contract provided that the contractor would only obtain an extensicn
of time if notices had been submitted under clause 19.2 of the contract. That
in turn relied upon Peak Construction v McKinney,” in which the House of
Lords said that if an employer wished to recover liquidated damages because a
contractor had failed to complete on time, then the employer could not do so
where any of the delay was due to the employer’s own fault or breach of
contract. The extension of time provisions in a contract should therefore
provide for an extension of time in respect of any fault or breach on the part of
the employer. Gaymark™ held that the inability to give an extension of time
because of a contractor’s failure to provide a notice meant that time was set at
large: by contrast, in City Inn™ the court concluded that the breach was not the
employer’s inability to grant an extension of time, the loss having instead been
caused by the contractor’s failure to serve an appropriale notice — or indeed to
apply its mind to whether a notice was required-m

Jackson J also considered the use of ‘the prevention principle’ in Gaymark.™
concluding that it was not clearly English law and that the approach of City

62 See note 57, paragraph [561.
63 See note 55 and linked main fext.

64 Scenote 54,
65 See note 55.
66  Seenote 47,

67 On appeal, the Inner House held that Shepherd was not in breach of contract in failing to
jssue notices under clause 13, However, if Shepherd had issued notices, then it might
have been relieved of liability under the liquidated damages clause 23 (see last sentence
of paragraph [25] of the judgment — note 47). As a resuli Shepherd was nol “in breach
of clause 13, but had incurred liability under clause 23.

68 Hamish Lal (scc notc 44) refers on this point to Ellis Baker, James Bremen & Anthony
Lavers. “The Development of the Prevention Principle in English and Australian
Junsdictions’. [2005] ICLR 197, page 211: also 1o I N Duncan Wallace, ‘Liquidated
Damages Down Under: Prevention by Whom?™ (2002} 7:2 Construction and Engineering
Law 23, where Duncan Wallace holds that Gaymark represents “a misunderstanding of
the basis of the prevemtion theory” and “a mistaken vnderstanding of the inheremly
consensual and interpretative basis of (he prevention principle’. In particular he says of
Gaymark: *Neither Bailey J nor the arbitrator ... discussed or noted the practical need
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D™ was to be preferred.  He thought that there was considerable toree in
Professor Wallace s criticisms of Gasmark, noting that contractual terms
requITing & CONLFACIoT W give prompr nobice of delay serve useful purpose:

such notice enables matters 1o be investigared while they are sull
current. Turthermore, such notice sometimes gives the employer 1he
opporitnity o withdraw instructions when fhe fmancial consequences
become apparent.  [f Guymark ix good law. then a contractor could
disrezard with impunity any provision making proper notice a condition

|

precedent. At his option the contractor conld set time at barge.”

He concluded:

-

IF the facts are ihat it was possible o comply with clause P03 that
Ph

Honevwell simply failed 10 do se (whether or not deliberatelyi. then

those facts do not set tinie at farge.”

Honevwehl had a tunther argumment in respoct of the effect of an carher
settlement agreement between Muhiplex and the emplover Wembley Nagtonal
Stadium Lid. but Jacksen | conciuded that this did not enutle Honevwell 10
any relict. Tn the absence of arguments drawn from cquity. 1T seems therefore
that there is o high chance that the ume-har in NEC3 clause 683 will be
enforced as a condition precedent.

Equiiy

The contractor wishing a make a ckum For a Compensation BEvent, ke under a
more traditional slandard form. mav be able e rely upon the equitable
principles af waiver and/or fe:amm;»:l.?3 Tt may bhe that the contractor does not
serve a formal notice hecause. by words or conduct. the cmiployer tor mdeed
project manager’ represents that they will not rely upon the strict e1ght-weck
notice period.

The contractor would alo need 1o show that he relied npon that representation
and that it would pow be incquitable o allow the employer o act
meensistently with . This approach could be further supported by core
clause 10 fL which requires the partics w act *in a spint of mutual trust and co-
operation”. 1t woukd be somewhat ironic 3 a contractor did not subini
contractual notices. in the spirit of “mutual wust and co-operation’ but the
emploser at some much tater date reled on the striceterms of clause 61 =

which justifics @ sttt natice reguirement i ull COT matters (due fo the Contractars
g InnTme hnow fedee o By vwn consriction intenzns and o the vnteal pak
sigiificimee of an FOT event and abvoa give the owner an opporiunity as, jor exampie.
by wothdrawing un asirocton o varving the work - o avond of reduce Jdelaw ne
completion of which he has been aotificdy. N was thore any recogaition that, procisely
Cor tiese rodsois, strict notice would be even mee justifiae whoere gedom acts o
fastrections of the owaer o s Supesintend .. could lazer be soid o be act o
prevention’

£ Soo now 4T

Hro See nowe 50 paragraph 3]

TH O Soe ez 3T paresraph [ 105]

T2 See Hugires v Merropoticar Rofbwen 118773 2 App Cas 430 HL
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Secondary option clauses

The secondary option clauses are |original formartting preserved|:
X1 Price adjustment for inflation
X2 Changes in the law
X3 Multiple currencies
X4  Parent company guarantec
X5 Sectional completion
X6 Bonus for early completion
X7 Delay damages
X12 Partnering
X13 Performance bond
X14 Advanced payment to the Contractor

X15 Limitation of the Contractor’s liability for his design (o reasonable
skill and care

X16 Retention
X17 Low performance damages
X18 Limitation of lability

X20 Key Performance Indicators.”

These clauses are relatively short. They simply provide for some instances
which are commonly encountered and therefore may be required in the
contract. X1, dealing with price adjustment for inflation, is only to be used
with Opt!on\ A-D, but in any event in the UK is currently unlikely to be
necessary, given the persistent low inflation for more than 15 years.’

However, the clause may prove to be widely used in many other parts of the
world. X2, for changes in the law, provides a further Compensation Event if
there was a change in the law, and X3 provides for multiple currencies. Once
again. these two secondary options are more likely to be used internationally.

If a parent company guarantee is required, then X4 can be used. If sectional
completion is required, then X5 is appropriate. An incentive for early
completion is dealt with at X6. and (the most frequently encountered)
liquidated damages are covered by Option X7.

The more lengthy Option X12 deals with partnering.  Unsurprisingly, 1
requires the parties to work together in a ‘spirit of mutual trust and co-
operanon " The partners are to give an early warning to the others when a

>l

|
o o

Note that Options X8-X11 and X 19 are not used.

Thar statement had more force when this paper was first written in mid-2006. At the
time of final editing. the base interest rate has increased several imes.

75 Option X12.3(1). In any event. Core clause 10.1 requires that the parties ‘shail act ... n
a spirit of mutual trust and co-operation’. So the subjective partnering terminology
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partner becomes aware of a matter that could affect the achievement of any
other partner’s objectives. It would be interesting to test the ramifications of
an allegation of failing to follow this procedure. as clause X12.2(6) states that
the option does not create a legal partnership between the partners. but does
not go as far as stating that the partnering option is to have no legal effect, as a
non-binding partnering charter might. Option X12 also provides for
incentives based upon key performance indicators (KPIs) — but see also X20
below. A partner can therefore achieve a financial incentive by reaching its
target or improving upon it.

Where a contractor is designing and constructing the works, X135 provides that
the contractor’s liability for design is reduced to one of reasonable skill and
care. The extent to which clauses of this nature work in practice remain to be
seen, given that the focus of the drafting is on a reduction of the design
liability to one of skill and care, without considering that a contractor’s overall
liability for design-and-build is under English law on a fitmess for purpose
basis.”” Further provisions limiting the contractor’s liability are covered at
Option X18.

KPIs may be introduced by the use of Option X20. Option X12, relating to
partnering, does not need to be used in conjunction with X20. Indeed the
contract does not anticipate thar X20 and X12 will be used together. The KPlIs
introduced at Option X20 are therefore simply in order to add an incentive
schedule into an NEC3 contract where the partnering option has not been
selected.

7. clauses

Additional conditions can be inserted into the NEC through the use of Option
7. These are often referred to as “Z clauses’: clauses inserted by the parties
either to address matters that are not expressly addressed within the contract,
or to amend the standard clauses of contract. In traditional forms of contract,
like the JCT, ICE and so on. the equivalent would be those clauses inserted as
‘special conditions’ or those inserted through a “schedule of amendments’.

When considering Z clauses, it is important not to lose sight of the defining
characteristics of the NEC. The NEC is inherently flexible: the combined use
of Core and Optional clauses provides for a variety of approaches to nisk
allocation and consequently the NEC can be adapted for any number of
circumstances.  Further, the NEC is intended as a stimulus to good
management: rather than prescribing an outcome for every eventuality, it
advocates early collaboration between the parties using an early warning
system, so that there is a proactive approach to problems as the works
progress.

pervades all of the NEC3 forms, and the commanding future tense auxiliary verb “shall’
requires the parties 1o comply. This is the only clause in NEC3 where “shall” is used.

76 Independent Broadeasting Authority v EMI Electronics Lid and BICC Construction Lid
£1980) 14 BLR 1. HL.
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Despite this. seme would suggest that the lack of detatl comtained m the NEC
can lead o anbignity and that clarity in respect of certain matiers should be
set out af the outset, rather than as particular events veeur. Accordingly, 7
clanses may tvpically address the following:

i The provisien of  colleral warraniies: notwihstanding  the
Contracts (Rights of Thud Partics) Act 1999, the constroction
mdustry il relies heavilhy on collateral warranties. Funders.
lenants and the ke will often insist o an cmployer procuning
cotlatern]  warranties  frem s contractor. Ano employer wili
therefore be forced o include such provision within the contract.

2. Copvright: where a contractor has destgn responsthiliny, 11 s
imnportant o include a provision addressing matlers relating 10
copyright. Withoat ~ech clarity. the emplover™s nghts. o any. to
wne the design would be uncertain.

¥

Probibired narericls again, where o contracior has design
responsthility. @ proyision requiring the contractor © refrain tromn:
using profbited materials in design and construction may  be
pecessary: and

+...

Axxiginaens @ provesion profithiting the contractor from assigning
the contract @y be necessary. so that the cmplover has certamty in
respect of who s actualby carmying out the works,

The above are only o fow examples of the tvpes of ssues that are commoniy
addressed in 7 clauses. Such clanses are not imended 1o sebstintiadly re-write
he smandard clauses of contract: indeed. inproper use of £ clauses can be
probiematic. Novdoubt 1t is quite casy for patics to simphy “cut amd paste”
provisions contained in some Cspectal conditions” or a schedule of
amendments” into Z clauses. oty back e ofd habits and thereby defeating
the bepefits of vvine the NEC, Put simpiv, wholesale amendmenis o the
stasidard form through the use of 7 clauses should normally be resisted,

Dispule resolution

The principal dispute resofutton procedure in NEC3 15 adpadicanon. The
partics have a choice: Option W apphies unless the United Kingdom Housing
Grants. Construction & Regeneration Act 1996 (HGORAY applies. If the
HGCRA applics, then Opuon W2 s appropriate,

Thiz is a significant departure from NEC2D The adjudicaton procedure in
NEC? unposed nunimuam tinwe perods that a referning party had (o comply
with. before they could issue a referral to adjudication. But section 108(3) of
the HOCRA requires @ construction contract to provide that cuber party can
alany ume” refer a dispute to adjudication. Since NEC2 fettered this abiliy.
it did not comply with the HGORAL As a result either party could ignore the
adjudication provisions i NEC2 and refer any dispute a1 any nme under the
HBGCR AL in accordance with the adjudication procedure set out in the statutory

e



Scheme for Construction Contracts.”” NEC3 has dealt with this problem by
providing an HGCRA-compliant procedure as Option W2, retaining the
original NEC?2 adjudication procedure as Option W1.

Option W1 identifies which party may refer a dispute to an adjudicator and
when. In brief:

1. A dispute about an action of the project manager or SUpErvisor may
be referred by the contractor between two and four weeks after the
contractor’s notification of the dispute to the employer and project
manager. The notification must be made not more than four weeks
after the contracter became aware of the action. In similar
circumstances the contractor may also refer a dispute about the
project manager or supervisor not having taken a particular course
of action.

=

The employer may refer a dispute about a quotation for a
Compensation Event which has been treated as having been
accepted. Once again the employer may refer the dispute to an
adjudicator between two and four weeks after the project
manager’s notification of the dispute to the employer and the
contractor. That notification must be made not more than four
weeks after the quotation was treated as accepted.

Ll
.

Further, either party may refer a dispute about any other matter
between two and four weeks after the notification of the dispute to
the other party and the project manager.

This is the default procedure, which can be used by either party where the
HGCRA does not apply. It is not necessary to identify it by selecting an
option in the Contract Data.

However. if the contract is used in another country where legislation provides
for adjudication or adjudication-backed payment, then there is a high chance
that Option W1 will not comply with the local legislation. If so, the dispute
resolution procedures may be entirely replaced by that local legislation. A
truly intemnational form would have provided for a third option, when Options
W1 and W2 are inappropriate, thus placing the onus on the employer to insert
a dispute resolution procedure that complies with the law of the place where
the contract is being carried out. Local branches of the NEC Users” Group
around the world might then be able to develop short W option clauses for
particular jurisdictions, in order to assist in the wider international use of
NEC3.

The party referring the dispute to the adjudicator must include ‘information’
with the referral. This is presumably the supporting documentation and
explanation of the matter or matters in dispute. Any further information is to
be provided within four weeks of the referral.”® The adjudicator is to decide
the dispute, with reasons, within four weeks of the end of the peried from

77 The Scheme for Construction Contracts (England and Wales) Regulations 1998, 81
1998/649.
78 Opuon W1.3(3).



receipt of the iatormation.  The period muy be extended by agreement
hevween the parties.  The minimum perod for an adjudication s therefore

crght weeks.

The decision is binding unless or unil revised by “the mbunal’ (defined in
Part 1 of the Conrract Data). More importantly. the decision becomes final
and binding unless one of the parties notifies the other that he is dissatisficd
with the dispute and mtends 1o refer 1w rhe tribunal U7 the wibunal referred
1o in Wl is to be an arbitral tribunal. then Part 1 of the Contract Dam also
encourages the employer to specily the applicable arbitration procedure and
the place where the arbiiration is 1o he held. as well as the procedure for the
appointmen: of the arbitrator.

Conclusions

NEC3 s clearly a depatture from the tradinional approach to construciun
comract drafling. The use of shnple short direct core clauses provides the
basi« for 4 range of copstruction contracts coverny different procuremens
puthways. Secondary option clauses allosw an emplover 1o select particalur
rerms which sult g particular employer’s requirements. or indeed a particular

profect.

Ity proactive project management focus must be welcomed,  Constuciion
projects, regardless of their size. are compiex and require careful planming.
NEC3 buifds upon that concept, attempting fo engage the contracior 1n the
process by the use of o simple eardy warmng system with adverse valuation
principles should the contractor fand 1o warn, as well as the optional pantnering
procedures.

Nonctheless, i practice the success of a preject depends on the forwad
thinking, planning and reasonableness of the individuals that manage. co-
ardinate amd carry ouwt the work,  The NECR attempts 10 do what only a
contract can dv — 10 capture a framework for the parties o toliow - but at the
same time wdentify who bears which risk in the event that a particular problem
materilises.

Mechamsms for resolving dispates dunng the course of the project of very
soon after a project’s conclusion are becoming more frequent. NEC3 goes
further than simply addressing disputes by way of adjudication, but aitempts 1o
introduce a tnre-bar for any Compensation Events that are not nouficd by the
contracior o the project manager within eight weeks of becoming aware of the
event. Thiy approach, whose effect in Jaw is not vet clear™ attempts to give
the emplover some certainly n respeet of the outturn cost of the project by
requiring the contractor o give an carly notice and thus alert the employer’s
team w additional costs. This is similar (o the inrernationd FIC contracts ™
also o contracts amended by more soplusticated employers,

7Y Clause WIH 3,
¥ Seo Muliipfex inoe 37 and finbed ouin et
10 Log FEDIC 1999 forms, olause 200, discussed by Hanmsh Lal fsee note L



Contrictors are having difficulty adjusting 1o this new regime. Many fect that
4 warning notice relating w claims leads to a breakdown i the relationship
hetween the mdividuals working on the project. thus making the preject more
ditficult to complete. However. an absence of an appropriate notice might
well mean that a contractlor 13 unable o bring a claim at some Luer date, It
will he interesting to sec how this mechanism is used by the indusuy in
practice - and how the courts interpret such s clause. Given tHutt many
disottes will be resolved in adjudication and then finally most ltkely
arhitration. it may be some time before the courts comment definitively on
these Provislons.

Orverall, KEC3 s a contract 1hat is now heing adopted by some sectors of the
construction industry within the UK. and inernationally. It adopts 4 draftine
philowophy that many argue supports modern good practice. It fhe use of
NI-C3 continues o develop across furnther sectors of the mdusuy and
internationatly, then fhere is no douht that o will be the construction contruct
of the furure.

Nicholas Gould BSc (Hons) LI.M (Lond) FRICS FCIArb MCIOB
is « soboitor. CEDR lead mediator, registered adjudicator, chartered surmeyor.
visiting senior fecturer (King's College Tondond and partner with Feawick
Elliowt LI.P.

& Nicholas Gould and the Seciety of Construction Law 2X)7

The views expressed by the withor in dis papey are Lis wlone. apd do nos necessGrily
reprosent the siews of te Sociery of Copstretion Law or the ediiors. Neither Hie
auther. the Sociere, ner the editors van aecept any Habdilv in respect of any use o
which this paper ar any informeiion or views expressed in ot sy fre put wlesdcr

arising through negligence or otheratse,
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‘The object of the Society
is 10 promote the study and understanding of
construction law amongst all those involved
in the construction industry’

MEMBERSHIP/ADMINISTRATION ENQUIRIES
Jackie Morris
67 Newbury Street
Wantage, Oxon OX12 8DJ
Tel: 01235 770606
Fax: 01235 770580
E-mail: admin@sclorg.uk

Website: www.sclLorg.uk
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BOTSWANA INSTITUTE OF DEVELOPMENT PROFESSIONS

ARCHITECT'S APPOINTMENT
1980 Edition, revised May 2008

CONTENTS
Page 2 Introduction
3 Part 1 General
2] Part 2 : Normal Services
9 Part 3 : Fees for Normal Services
13 Part 4 : Other services
15 Part 5 : Time charges
16 Part 6 : Out of pocket expensas
17 Part 7 : Abandoned works and interpretation
19 Appendix A: sample memorandum of agreemer;i
20 Appendix B: sample schedule of services and fees
23 Index
Tables
12 Table 1 : New Works
12 Table 2 : Works to existing buildings
12 Tsable 3 : Apporticnment of fees betwesn stages of services

The numbering of clauses

Each part is divided into sections, clauses and sub-clauses which are numbered as follows:

Seactions have 2 digits, thus 1.2
Clauses have 3 digits 3.20
Sub-clauses have 4 digits 3.401

it is advisable to read clauses in the context of the Section as a whole in which they appear, and essential
to read sub-clausas in conjunction with the main clause to which they are related.

© Copyright the Botswana inatituts of Development Professions 2009 BIDP architect appointment pags 1
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(AOkp)20
BIDP
PUBLIC RELATION COMMITTEE

STAGES
1 Motivation
2 Public relation committee assess whether to take further
3 Develop a draft (existing text)
4 Public relation committee ok with drafts
5 Draft to council
6 Implement if approved.
Cc: D Young
G Viug 5337249
C Burton 309 8563
B Alemarumo 395 3698
L Hutchings 318 2016
T Alien tony.allen@botsnet.bw
A Hakim 5773530
M Yates 3913628
M Mogomela 3164580
U Soderstrom 3974465

President, BIDP
File



BIDP AD-HOC CONTRACTS REVIEW COMMITTEE

PROGRAMME: updated 10mr08

Refarence

Consultant Appointment
2007-08-22-1

Consultant Appointment
2007-08-22-3
Consultant Appointment
2007-08-22-4
Consuitar! Appointrment
2007-08-22-2
Consultant Appointment

2007-08-22-5

Architect Appointment
24my07

Architect Appointment

2007-08-02-1

Architect Appointment
2007-08-01-1

Domestic Subconiract
2007-08-12-1

Details Response Deadline

Add new clause 2.5 1o section 2 Interpretation. (Approved by council
only to be implemented when clause 8 ‘Disputes’ is created)

Add a termination clause to consultants appointment: original revised
text was approved by council. Further issues were subsequently
noted to PRC.

Clause 8.3 add word 'The appointed arbitrator's cost will be ...
' (Approved await implementation).

M Magomelfa email 8ag07: Defaufts to Appendix ¢ will follow: ET to
chase MM: ET checked MM on 16no07: MM stated will see when to
send.

Clause 9 'Copyright' (approved by council will follow after inserting
clause 8 'Disputes’)

Clause 7.50 add word 'The appointed arbitrator's cost will be ....
' (Appraved await implementation)

Clause 4.81 amend as “Time charges shall be in accordance with Adopted
Part 5 except that the time rate for arbitrators shall be as agreed with  12fe08
the arbitrator, with a minimum fee equating to three-hour charge”.

L. Hutchings email 10jyD7: Settlement of disputes - mediation clause

D Young comment: 23ag07: This motivation represents a change
of principle in our dealing with differences, which presumably
would apply to all agreements. We need to carefully assess
whether it is practicat and necassary in all the documents
inciuding the present one’

U Soderstrom comment 5mr08 sent to all:

Proposal received by all:

M Yates: stated draft is fine.

DY/GV: eliminate capitals at start of sentences:
ET to do search and replace — done 23no07
input on roles needed

15de07

15de07

13mr)8

15de07

M) e WApar o sadt L\\ VI 09
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BIDP
CONTRACTS REVIEW COMMITTEE

Schedule of meetings

Next Contract Review Committee maeting will b& held on Tuesday, 5% August, 2008: proposed to be at Wimpy,
Riverwalk at 7:30am.

Proposed extended schedule for 2008:
Tuesday, 12" February, 2008
Tuesday, ™ May, 2008
Tuesday, 5" August, 2008
Tuesday, 11" November, 2008



Also see comments from D Young: 13ag07

SUGGESTED CHANGES TO THE NOMINATED SUBCONTRACT TO BECOME A
DOMESTIC SUBCONTRACT

Cover page - change “nominated” to “domestic”

Page 3

Page 5

\/

Page 10

Page 11

Page 12

Delete at the bottom “and endorsed by...... Botswana”
Change “1999 edition” to “2007 edition”

Delete item 8 as it also appears on page 5.

Renumber the items.

In (existing) paragraph 12, line 1, insert the words “by recorded delivery
or’ between the words “agreement” and “by prepaid registered post....."
Change (existing) clause 15 to “The original hereof is kept by the
Contractor, but the Subcontractor shall be entitled to a real copy
thereof.”

After the description of “architect” put in a new clause:

CERTIFICATE OF INTERIM COMPLETION" means a certificate
issued by the contractor to the subcontractor accepting that interim
completion of the subcontract works has been achieved but shall not
take preference over the certificates of practical completion and final
completion.

INTERIM COMPLETION LIST means a list issued by the contractor to
the subcontractor defining the outstanding and defective work required
to be done by the subcontractor to achieve interim completion.

Omit paragraph 1.23
D Young comment: Omit paragraph 1.31

Clause 13.8 Omit the words “and less a settlement discount as
recorded in the schedule”

Omit clause 13.9.

Omit clause 13.14
Omit clause 14.2 (clause 14.1 becomes clause 14)

Clause 23.1:3 replace the second paragraph by “ then the contractor
shall give written and registered notice to the subcontractor specifying
the same and if such default shall continue for 14 days after such
notice the contractor shall determine the employment of the
subcontractor.

Clause 23.2. delete the words “upon instruction from the agent...... from
the employer”

Clause 23.3 deiete the whole ciause.
Page 1 of 2 13 August 2007



Page 13
Page 14

Page 15

v

In clauses 24.1 to 24.4 delete “less a settiement discount as recorded
in the schedule”

Clause 30.4 first line Before the word “Arbitration” insert “Botswana”
Third line change to Botswana Institute of Arbitrators

Delete “settiement discount” on last line.
Insert at appropriate places:

Name of Insurance Company

Name of Surety

Amount of liquidated damages per calendar day as per main contract...

...........

D Young comments:
/
Clauses 23.3.1, 23.3.2 'regarding settlement discount’
Clause 25.2 'settlement discount’
Clause 11.1 'settlement discount’

D Young removed clause 1.22 'SETTLEMENT DISCOUNT’ on page 5.

Page2of2 13 August 2007



